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ADVERTISEMENT. 


HE following Sheets, when firſt col- 


lected and thrown into Form, were ſolely 
deſigned as an Aſſiſtant to the Author in the 


Courſe of his Buſineſs; the Advantages he - 4 


has ſince derived from them in an extenſive 
Practice, are his chief Motive for now offering 
them to the Public, that ſuch of his Profeſſion 
who have had leſs Time and Experience may 
be aſſiſted by his Labours. That this Book 
might be of more general Uſe than moſt Law 
ProduQtions, the Subject is treated in a plain 
and explicit Manner, diveſted of the technical 
Terms of the Science. The Gentleman, Stew- 
ard, Rent-Gatherer, Farmer, and others who 
have any Concern in the Management of 
Eſtates, collecting Rents, making Diſtreſſes, 
Sc. will find this ſmall Volume a ſafe, uſeful 
and ſure Guide, in almoſt every Matter that 
can poſſibly occur in that Department of 


the Law. 
TABLE 


OF 


CONTE NTS 


D-1' 3:1 "KR" B-V*-& 


THE Different kinds of tenure, &c. Page l 
Of leaſes, and rents reſerved thereby 

| Remedial flatutes for the protedtion of landlords, and the aan GU 

rent in arrear 
2 a diflreſs is 2 a7 
ſons may make a diſtreſs | — 

Fir at cauſe a diſtreſs may be made | 

At what time a diſtreſs may be made 2 | — 

In what place a diſtreſi may be made -” 

What things are diftrainable : ; 

What things are not diftrainable | | 3 

What is deemed an exceſſive diſtreſs 


Direftions and precedents for making and conducting a diſtreſi, from 15 
ſeizure to the ſale 


Points of law determined on diftreſſes colleed from the beſt dt 
thorites 46 


R E P L EVIN S. 


De nature and defign of theſe writs ; 50 
The form of a replevin bond 


54 
Directions for executing the ſame, and procuring and am 


| * of replevin * Ibid. 
or { inthe 1 ö N 
5 n on 2 in cn · ag 20 ; = 


THE TABLE. 


The form of a writ of recordari | Page 56 
The fheriff 's return to ſuch writ - : „ 
The form of a precept in withernam ' 57 
The om of a pluries capias in withernam | 58 


The form of a non omittas capias in withernam _ Ibid. . 


The form of the writ of withernam from the court of Chancery ' 59 


What pledges are adjudged ſufficient for the ſheriff to take on the ry | 
0 


entering into a repleuin- bond 


The remedy the ſheriff” has againf! the party's bondſmen if the condition of 


the bond is not complied with Ibid. 
An avowry in replevin, what it is 62 
What writs are neceſſary fer the removal of @ ſuit in replevin Ibid, 
Toe nature af a writ of recordari 63 
The form of a writ of recordari Ibid. 
Toe nature of @ writ of pone 64 
The form of a writ of pone | | Ibid. 
The form of a writ of pone for the defendant 65 
The nature of a writ of recaption 66 
The form of a writ of recaption | Ibid. 
The form of a writ of recaption when the plaint is in the county-court 
by urit 67 
The form of a writ of recap'ion where the plaint is removed out of the 
county-court by writ of recordari | Ibid, 
The form of a writ of recaption to remove catile, &c, taken in 4 
liberty, &c.. | 68 
The form of a writ of recaption to recover cattle, &c. taken in a hundred, 
*&c, wapentake, &c. 
The form of the writ de replegiare de averiis when more than one bo 
is taken in diſtreſs 70 
The ferm of this writ for dead cattle | Ibid, 
The form of this writ when there is but one live cattle taken I did. 
The form of this writ for recovering back goods, ke. Ibid, 
Directions as to the ſheriff 's returning theſe writs 71 
The nature of the writ of retorno habendo | 92 
The nature of the writ of ſecond deliverance Ibid 
The nature of the writ of retornum irreplegiabile „ 
Dire#tions as to the bringing the writ of replevin ; and firſt Ibid, 
bo may have this writ © | 0 Ibid. 
Againſt whom this writ may be brought 74 
For what things this writ may be brought | 75 
In what courts this writ may be brought 
The preceſs, pleas and proceedings ujed on this writ Ibid. 
The nature of the avowry or defer.ce in a ſuit in replevin 78 
bat perſons may avow | 80 
Fir what things | Ibid. 
What pleas are uſed in a ſuit in replevin | 82 
The plea in bar, what it is, and when it may. be uſed Ibid, 


3 The 


28 


e 


yy mw ti» 


oy % *% 5 


N 


x » © W's SW WNW oP” = ww Hae 7 TOC AC kk 1-_ OO, Aa © Au... Que 


THE TABLE. 


The plea of conuſance, what it is, and when it may be 1 * Ibid. 
The avowry in replevin, what it is, and how to be uſed 2 
Judgments in replevin ward 2 | 84 
Of cofts and damages in replbin Idid. 
Paints of law determined on various replevins braugbt 86 
PRECEDENTS IN REPLEVIN, 
Declarations. 
For taking a porringer | | 92 
For taking a mare on the highway NEE. 
For taking ſundry gooas R 15 „ 
For taking cattle L | Ib. 
For taking a cow Ibid. 
Far taking a ſheep a 94 
Avowries. 

For a diſtreſs for an amercement at a leet , Ibid. 
Fer damage-feaſant, avotory and cognizance, and alſo a plea" in bar” 
thereto ö | 9 
Fer damage- ſeaſant in his freebold, with a plea in bar 98 


Plea in bar to an avowry, that the plaintiff tendered to the defendant ſuſfi- 
cient amends for the damage-feaſant | 101 

An avowry where the defendant traverſes the place, c. _ Ibid. 

Plea ef property in a flranger, &c. for a return, make cognizance as batlffy * 
to A. and B. for damage-feaſant in their freehold 102 


Plea|of property as to part, &c. non cepit as to the reſidue 103 
Plea! of cognizance as bailiff for a rent- charge | Ibid. - 
Plea af copnizance for a diſtreſs for a fine incurred at a court lt 104 
Plea of cognizance by over ſeers for a poor's rate - | 106 


Pha of cognizance for damage feaſant, with a plea in maintenance of the | 
declaration | | 107 


Al avowry for taking houſtold goods, &c. 5 108 


| Demurrers, &c. 
Demurrers, &c, joinders in demurrer 


9 


De ferm of à capias in withernam en 4 writ of retorno habendo,. 


— — T1 "> ar > : 

— * 
«© +» 3 #5 «© * © » hw 1 o 
ad Io 


| THE TABLE. n 


» 


Touris. eee e eee 
Of damages i in replevin, where judgment was s given for the ingen. en 
er | age 111 

Of the arrears of rent and value of the cattle erent, on. a nonſuit in 
replevin 113 
Of damages in replevin after a judgment in demurrer id, 
The manner . an inquiſition in replevin, &c. 119 


Writs. 


The retorno habendo after Sh for the 2 on a ume in 


repleuin 120 
— the plaintiff for default of his bloss i in bar io an avewry 123 
Opn @ judgment againſt the plaintiff by default Ibid. 


The writ of ſecond deliverance in the K. B. — 124 
The OY” the entry of an award of a writ of fem deliverance - 
in . 12 
The writ of ſecond deliverance after bail taken in C. 8B. Ibis. 
The form of the writ of capias in withernam on a writ of pluries re- 

plegiari facies 127 


ler an avawry and a ca. (a. againf! the party for damages Ibid. - 
The form of a capias in withernam againſt the e body. and 
goods in a writ de homine replegiando 3 FI .129 
The form of -the writ de homine replegiando | Ibid. 
The form of a pluries writ de homine replegiando 1x Saas; 
The form F a writ de homine replegiando in nature of a 1 * 
audita querela 


OY writ de homine replegiando, to replevy @ park wt of 
Ibid, 


the King's hands 


The forms of ſeveral other writs ts brought in the ſuperior courts to. remove 
or condutt matters in the county-court, &c. 132 


- I - 4 - - 
p 1 4 
* - „ N 
* o 
f . | a * & | T 7 H E 
T 5.4 44 7 40 VE ER 


Modern Pzatttce of Diſtreſs and Replevin, 


A ; " o 
* 4 WL nem, "HO. Toe FOES # IT OY | r — — 


— — 6 * 3 


| , | . 1 ; | 4 
CUI neee ta 
n | | RE e 0s 
o Wl Before the remedy directed by the law is ſhewn, it ſeems abſolutely 
3 neceſſary that the reader be acquainted with the detached parts on 
I, which this. remedy is grounded; we ſhall therefore firſt conſider 
4 © the different kinds of tenure at preſent, in uſe, the nature and ef- 
8 - _ feQs of leaſes, and of the rents.reſerved thereby. ee 
d. . T be different kinds of tenure. 
* 1 | ef 


7 ENU R in villenage, pillenage, franc almoigne, or free alms, 
in capite, by knight ſervice, grand ſerjeanty, and petit ſerjeanty, 
being aboliſhed by ſtat. 12. Car. 2. and others, the tenures 

now in uſe are as follows: 8 RA 

Tenants in fee-fimple, and in fee- tail. rad 71 
Tenant in tail after poſſibility of iſſue extin ce. | 
Tenant in detver, and by the courteſy of England ; tenant for term of 
life, or for years, upon leaſe in writing, or leaſe - parol. . 
Tenant at will by the common law, or by cuſtom. 
Tenant at ſafferance. | 


* 


- l , 9 


id. Tenant by copy of court-roll or verge. oe" | 
"ve Tenants in coparcenary, joint-tenants, and tenants in common. ; 


Fee-fimple, whereby a perſon is ſeized in lands or tenements to hold 
o him and his heirs for ever, is the moſt perfect tenure of any, where 
nincumbered with judgments, ſtatutes merchant, and of the ſtaple, 
ecognizances, mortgages, wills, pre- contracts, bargains and ſales, - 
eofments, fines, amerciaments, jointures, dowers, or fraudulent 
onveyances. It may alſo be forfeited for treaſon or felony, without 
denefit of clergy... | 

All freeholds before the tat. of 7/e/imin/ler de donis conditionalibur, 
made 13 Edi. 1. were fee-fimple at common law; ſo that a tenant in 
fail was inſtituted by means of that ſtatute, of which there are two 
kinds, . general and ſpecial tail. 1 

The party is ſaid to be tenant in general tail, who holds lands or tene- 
ments to bim or her, and to the heirs of his or ber body, lawfully 

: | W bdegotten 
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5 3 but where lands or tenements are ſettled on a matt 
and his wife, and the heirs of their bodies between them two lawfully 
to be begotten, this is a tenant in ſpecial tail; this tenure of ſpecial 
tail may be varied to the heirs-male- or female according to the will of 


the donor in whom the fee- ſimple is veſted. 


An eſtate in tail may be barfed by a common recovery; and if the 
tenant in tail, general or ſpecial, die without iſſue; the fee-ſimple 
reverts to the donor, or his lawful heirs. 

When an eſtate is granted to a man and his wife in ſpecial tail, and 
one dies before they have iffue, the ſurvivor is tenant in tail after i, 
of iſſue extincꝭ; or if they have iſſue, and ſuch iſſue die without iſſue, this 
tenancy remains in the ſurviving donee, The ſeveral rights of this 
tenure may be ſeen in Coke Lit. | 18 

If a man marries a woman ſeiſed of lands or tenements in fee- 
ſimple, or general fee - tail, or if his wife is heireſs thereto in ſpe- 
cial tail, and he hath a child or children by her, male or female, born 
alive, yet if ſhe dies firſt, whether the children are alive or not, yet he 
ſhall, during bis life, hold the ſaid lands or tenements during his life 
as tenant by the courteſy of England, If the child or children die as ſoon 
as born, if they were heard to cry, or if he can biing ſufficient teſti- 
mony that they or one of them was born alive, he ſhall hold the 
lands during his life by this couttely, This tenure is peculiar to this 
country only. Coke Lit. 

A woman who marries a man ſeized of lands or tenements in fee- 
ſimple, or in general tail, or if he is heir in ſpecial tail, the wife after 
his death, whether he leaves iflue by her or not, ſhall have her thirds of 
the ſaid land as her hufband was entitled to during coverture as tenant in 
dower, if ſhe be above nine years of age at her huſband's death. 
Cuftom varies this tenure; in ſome places ſhe is entitled to half the 
produce of the eſtate; in others to the whole, which ſhe claims as 
tenant in dower to her huſband's eſtate. | 

The cuſtom in Kent is, that the wife ſhall have half the pro- 
duce of her huſband's lands while ſhe remains a widow, and without 
child; but as ſoon as ſhe marries again, ſhe loſes all. If a man 
marries a woman having lands, &c, he has here the ſame privilege 
while he remains a widower, but no longer, | 

A perſon holding lands or tenements for his own life, or for the 
term of another's life, he, as Jeſſee of the ſaid lands or tenements on 
this tenure, is tenant for liſe therein, and the frechold veſts in him. 
This in law is conſidered as the loweſt kind of freehold. Cote Lit. 

A tenant for life is puniſhable for waſts, and may commit a forfei- 
ture; and by ſtat, 4th and 5th Aune, al! warranties made by him of 
any lands, &c. the ſame deſcending to any pet ſon in reverfion or re- 
mainder, are void. | 

A man demiſing lands, tenements, Cc. to another for a limited 
number of years, the leſſee in law'is corfidered2s a tenant for years on 
his entering on the ſaid premiſes by virtue of ſuch leaſe, This tenancy 
may be created by word of mouth, and is called a parol haſe, and 
binds the leſſor ſo long as the fame was agreed for, if the witnelſes 
are living to prove the ſame, ST 


A man 


A man demiſing lands to another to hold to him at the will of the 
Icffor, hy this demiſe the leſſee becomes poſſeſſed of ſuch lands, and is 
tenant at will thereof, This tenancy is no longer durable than while 
the leſſor pleaſes, who can diſpoſſeſs him of his tenure by ge&- 
ment. The leſſor in this caſe cannot oblige the leſſee to continue 
in the lands againſt his will. If be diſſikes, he may give him legal no- 
tice, and quit the ſame. Indeed the holding is reciprocal, and de- 
terminable at the will of either party. Cote Lit. 
If a man holds lands of another by leaſe, for a term of years, and 
keeps poſſeſſion thereof after the ſaid term is expired, ſueh perſon in 
law is called a tenant en ſufferance ; this tenancy is begot by the laches 
of his leſſor. - , VLAN. WY | | tt; A 
| Perſons having lands and tenements to hold to them and their heirs * 
in fee-fimple, fee-tail, or for the term of their lives, or on any other 
condition at the will of a ſuperior lord, after the cuſtom of his manor, 
ſuch perſons are called copyholders, or tenants by copy of court roll, a copy 
of ſuch court roll or entry in the court hooks of the ſaid manor being 
all the evidence or title ee they have for to ſhew their right to the 
faid lands, &c. av | 

Copyhold tenures are of ancient date, and vary in different parts of 
England, according to the cuſtom of the reſpective manors to which 
they belong ; and it is held that a tenant of a copyhold eſtate is as well 
$ inheritable therein as one that hath a ſee - ſimple, provided he complies 
with the cuſtom of the manor, and performs and pays his ſervices due 
and of tight belonging to the lord thereof. | ISS 
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r \ Tenants in coparcenery are of two kinds, viz, parceners at common 
f law, and by cuſtom. By the courſe of the common law, when a party, 
* either male or female, is ſeized in an eſtate in fee. ſimpis or de and 
. dies, leaving iſſue only daughters the eſtate deſcends to them all 
- equally as'ca-heirs ; or if a man ſeiſed of lands dies without iſſue, the 
8 i deſcends to his ſiſters as co-heireſles ; or if he has no ſiſters, and 


it deſcends to his aunts, they are alſo co-heirefles or tenants in copar- 


a Concerning partition of land in coparcenery, joint-tenaney, and 
n MF tenancy in common, ſee ſtat. 8th and ꝗth HF. 3. and ſtat. 7th Ann. 
E In Kent, ſome few other places in England, and in North Wales, if 


a mag is ſeiſed in ſee fzmple, or fee-tail, of an eſtate held by the tenure | 
] of gaveltind, and has iſſue, the ſons after his death ſhall be all co- 
n 7 heirs, and equally inherit thoſe lands, . Wc. and are called parceners by 
bs cuſtom. | e 
Ae Where there are ſevetal copargeners, and one dies leaying iſſue be- 
a fore partition made, the ſhare or intereſt of the deceaſed deſcends tio 
f her iſſue; and if one dies without iſſue, the ſhare deſcends equally to | 
8 the co-heirs,  19b he 
When a man ſeiſed of an eftate in fee doth enfeof ſeveral-perſons $0 
d bold to them and their heirs, or to hold to them for the term of their 
n natural lives, or for the liſe of another, and they become ſeiſed by vir- 
L tue thereof ; or if ſeveral perfons diſſeiſe another gf an cſjats to theig 
d joint uſe, ſuch are termed joint-tenanete. 
tBy Thy 
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4 The Pnatice of Dittreſs and Replevin; 
The nature of this tenure is, that the whole eſtate paſſes to the ſur- 
vivor in whom it veſts in ſee-ſimple to him and his heirs. This ſur- 
vivorſhip takes place among all perſons who have joint eſtates or poſ- 
ſeſſion with others in chattels real or perſonal, as leſſees, &9c. 

Where ſeyeral joint-tenants for life, and one grants a term out of his 
moiety for a certain annual rent, but dies before ſuch term is expired, 
it holds againſt the ſurvivor; but the rent ceaſes. Amongſt co-heirs 
or parceners the rent does not ceaſe. | 
_ Statutes 31ſt Hen. 8, 32d Hen. 8, and 8th and gth Will, 3, concern- 
ing partition of lands in copartenery, joint-tenancy, and tenancy in 
common, do not concern copyholds. 

. Perſons who have lands, Cc. by ſeveral, and not joint titles, and 
the ſeveralty not diſtinguiſhed, whether in fee- ſimple, fee-tail, or 
for life, are deemed tenants in common. | | 

If a tenant in common alienates his ſhare to another in fee, or gives 
it to another in tail, ſuch alience or donee kes tenant in common 
with the other joint-tenants ; and if he proves ſurvivor, is entitled to 
the fee. 

The ſame doctrine which holds amongſt tenants in common, in 
eſtates in fee- ſimple, or fee-tail, holds alſo between tenants for life. 
Where two perſons have held lands in common undivided, one one 
half from his anceſtors, and the other the remaining half from his an- 
ceſtors, from whom the eſtate deſcended to them undivided from time 
immemorial, ſuch are tenants in common by title of preſcription. 

The eſſential difference between j»int-tenants and tenants in common 
conſiſts in this, jarnt-tenants hold the eſtate by one joint title, and in 
one right ; and tenants in common hold by ſeveral titles, or by one title 
and ſeveral rights; where joint-tenants enjoy one joint frechold, and te- 
nants in common ſeveral. 


There are alſo other tenures, as by mortgage, elegit, ancient demeſne, 
ſtatute merchant, ſtatute ſtaple, &c, 


Of leaſes, and rents reſerved thereby. 


L EAS Es for years reſerving rent muſt be made of things that 
| the leſſor thereof can come to diſtrain, It cannot be reſerved b 

à common' perſon out of any incorporeal inheritance; for if ſuch lea 
is made by deed in writing, the leffor has an action of debt for the con- 
tract, but cannot diſtrain; and if any rent is reſerved on a leaſe for 

life, ſuch reſervation makes the ſame void. | 
If a tenant for life in lands, c. leaſes ſame for a certain number of 
years, and leſſee afligns ſuch lands by parol without deed rendering 
rent, though ſuch aſſignment operates as a ſurrender, yet it is not an 
expreſs ſurrender z and if the rent reſerved thereon was not good by 
— of reſervation, yet it ſhall be deemed good by way of contract. 

very quarter's rent is a ſeveral debt from the leſſee to the leſſor, for 
which the leſſor may diſtrain, or bring diſtin actions of debt for 
each quarter's rent, $97 n n 08. eee ee 
To 
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Che Pꝛadice of Diftreſs and Replevin. 5 
In eccleſiaſtical diſtributions of teſtator's or inteſtate's eſtates, debt 
for rent is payable by an executor or adminiſtrator before bonds, be- 
cauſe it ſavouts of the realty, and ariſes from the profits of the land 
received, _ N j W | 

By ſtatutes 32d Hen. 8, 13th Eliz. and 18th Eliz, any perſon ſeiſ- 
ed of lands, tenements, &c. in fee-ſimple may demiſe the ſame for 
any time or number of years he thinks proper. 

A perſon of full age, being tenant in tail of lands, tenements, &. 
may, by deed, "demiſe the ſame, though they have been let for 20 years 
next before ſuch'leaſe made, reſerving the former rent, or more, for a 
term not exceeding three lives, or twenty-one years. In ſuch leaſe, 
without impeachment of waſte, muſt be left out, and it miſt commence 
from the date or making thereof. If the old leaſe is ſubſiſting, it muſt 
be ſurrendered or expire within a year after, or the new one, if it con- 
tinues longer, will be void. This leaſe will operate againſt the iſſue 
of the tenant in tail, if ſuch tenant die before the ſame expires, If he 
ſhould die without iſſue, the donor may void the term by an entry, ſo 
may he in remainder, and accepting of rent thereon does not confirm 
ſuch leaſe, | | | 

A man poſſeſſed of lands, &c. in fee-{imple or fee-tail in right of 
his wife, may by deed demiſe his wife's lands, to hold to him and his 
wife; but ſhe muſt be a party to the leaſe, and execute the ſame, and 
the rent reſerved muſt be to himſelf and his-wife, and to the heirs of 
his wife. If ſo made, the leaſe will operate againſt the wife, and her 
heirs aftzr her deceaſe, 

A leaſe made by the leſſor to the leſſee, from year to year, durin 
their mutual pleaſure, after entry is a leaſe for that year, and 
warning be given by one of the parties. | 

A leaſe can only be made void by the leſſor, that is, by his entry, It 
may be made voidable by the /aches of the leſſee, in not paying his 
rent according to the covenants therein; but if the leſſor afterwards 
accepts the rent, that which before was voidable becomes a good leaſe 
by ſuch acceptance, | | 

A leſſor of a leaſe of lands, tenements, ec. for a term of years, may 
maintain an action of debt for rent againſt the executor or adminiſtra- 
tor of his leſſee, after aſſignment made by him of ſuch leaſe, the 2. 
ſignment not being good till notice thereof given to the leſſor, and the 
arrears of rent paid or tendered; if no arrears, no notice neceſſary, 

If a leſſor grants a term at a reſerved rent, and afterwards affigns 
ſuch rent, 1 e leſſee attorns tenant to ſuch aſſignee, he may main- 
tain a diſtreſs or action of debt againſt the leſſee for the rent reſerved, 
when in arrear. | 

In grants, leaſes, £9c. under the name of /ands, are underſtood n 
only gardens, meadows, paſtures, rivers, woods, moors, waters, 
marſhes, ſurze, and heath, but meſſuages, houſes, tofts, mills, caſtles, 
&c. Coke Lit. | 

Lands will not paſs in a deed by the deſcription of a houſe with the 
appurtenances, | 


* 


If 
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Ik s perſon lets lands, Mc. at will, and afterwards dves apy act in- 
co ſiſtent with ſuch letting, the leſſee may. avail himſeif thereof to de- 
termine ſuch holding; as for example, if the leſſor declares the leſſee 
ſhall hold the premifes no longer, the leſſee, qn knowledge and proof 
of thefe words, may deliyer up poſſeſſion of the premiſes to the leflor. 
A leaſe for a year, reſerving a pepper corn only, is held to operate 
25 2 bargain and fale, and makes the leſſee capable of taking 3 releaſe 
according to the tenure of the grant. ö 4 | 
A leaſe for ninety-nine years, to hold if two perſons ſo lang live, 
without ſaying (or either of them) will determine on the geath of 
ether. | ' 0 
_ Tn leafes between parties, if ſame is only ſealed by the leſſor, and 
not by the leſſee, yet it is good, and will operate againſt the leſſor ; and 
uf tþere is any miſtake in the indentures of leaſe, it will be taken as 
the deed of the leſſor, and the miftake conſidered only as the act of 
tranſeriber. | 
. Rent in arrear ona demiſe for a certain number of years goes to the 
executors of the leflor, if he dies, and not to hig heirs, þecauſe rent 
once que, becomes a perſonalty. | | 
WM ere there is a covenant in a leaſe, that if the rent be behind and 
unn paid for fuch a number of days after the uſua] day or time of pay- 
ment, then fuch leaſe to be void; in that caſe, if the leſſor does accept 
; be rent after ſuch Japſe, it does not make (ſuch leaſe good. | 
On a bond for performance of the govenants of a leaſe, if the leſſae 
fails in payment of the rent, ſuch bond is forfeited ;- for the payment 
of the rent is part of the condition of the bond: for example, if A. 
lte a parcel of land to B. on leaſe, with a reſervation of 5/. rept 
to himſelf, payable at a future day, and B. binds himſelf in a bond of 
aoov.to pay ſuch reſerved rent, and before any day of paymen', A. 
oufts B. out of any part of the ſaid demiſed premiſes, and he occupies 
the remainder for the whole term, and refuſes to pay any rent, yet the 
bond is not forfeited ; for by ou/ling the tenant out of part of the de- 
miſed premiſes, the whole rent becomes in ſuſpence, as it aroſe fram 
«he leflor's own act; but if one day of payment be paſt hefore 
the ouſter, the tenant muſt either pay the rent, or forfeit his bond; 
er if the tenant be put out of the land by a ſtranger, who keeps poſle(- 
tn thereof until a day of payment of rent be paſt, he muſt pay fuch 
rent on the day whereon it is agreed to be paid, or he incurs the for- 
ſeiture aforcfaid, becauſe his remedy at law is againſt the ſtranger, 
Aman granting a leaſe on condition that the rent fhall be paid at 3 
given time, before that time comes, if the leſſor gives the leſſee a ge- 
nera} releaſe of all actions and demands, this releaſe will not aequit the 
Jefſte of the rent, becauſe it was neither due, nor to be paid at the 
lime zelcaſe was given. ages 7s "a 
A perſon having a leaſe of lands for any given term, gc. and de- 
miles ſame for part of ſuch term, at a reſerved rent, in that caſe he 
may diſtrain for the reſerved rent, os bring an action of debt for ſame, 
becauſe the remainder veſts in him, „ 
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' Where any one holds lands for a term in right of his wife, and de- 
miſes fame to another for a teſs term, at a teſerved rent, aud died, the 
executors of the Huſband are entitled to the rent duting that term, 
and at th* expiration thereof the remainder of the original term reverts 
to the wife, who would have been entitled to nothing if her huſband 
had granted the whole term. 

A releaſe made to a tenant for a term of years bende entry ĩs void 3 
but a releaſe of rent to ſuch tenant before his entry is good. 

A geners] releaſe of all demands does not releaſe rent due on a leaſe. 

A rent granted by two or more tenants n common, is ſeverel; but if 
they make a leaſe with a reſerved rent, they are entitled to no more 
than the amount of ſuch reſerved rent berwerd them all. * 

If two or more copartners make a leaſe with a reſerved rent, they 
are entitled to this rent in common, becauſe the reverſion remains ia 
them; but if they afterwards grant the reverſion exclufive of „ 
they by this act make themſelves joint- tenants to the rent. | 

Where lands have been leaſed for a term on a referved rent, and Aa 
ſtranger recovers part of the lands, the tenant muſt pay to each party 
in proportion to the quantity that he holds from them reſpectively. 
Vide BD Anver's Gen, Abr. 

Where a leaſe for lands excepts a cloſe or wood; if a paſſage thr” 
the ſame be abſolutely neceſſary for the tenant to come at the demiſed 
premiſes, the law gives him a right of paſſage through the fame, not- 
withſtanding ſuch exception. 

Acceptance of a new leaſe for a further term, in idea of law vcates 
the old one. 

Where a tenant for life or years removes his goods out of the houſe 
or lands, and the leſſor enters therein, this is no ſurrender af the 
leſſee; but if he continues therein after demand made of the ſaid 
miſes by the leſſee, an action of treſpaſs will lie for ſuch illegal entrg. 

The executors of a tenant on leaſe who has affigned over his term, 
are not anſwerable for rent due after his deceaſe; for if a tenant for 

ears aſſigns his leaſe, the landlord may charge which of therm he will; 
ut if he once accepts of the rent from the aſſignee, knowing of the 
aſſignment, he cannot afterwards bring an aQion of debt agarnft the 
leſſee for rent due after the aſſignment : howeveft the leſſor or his a. 
ſignee may bring an action of covenant againſt the rt leflee vn this 
covenant for payment of rent. 

Where a leſſor grants away the reverſion after the FORTY of the 
lefſee, the grantee cannot maintain an action of debt againſt the leſſee 
for the rent. 

By ſtat. 4 and 5 Ann. All grants or conveyances to be made, by 
% fine or otherwiſe, of any manors or rents, or of the reverſion of 
* remainder of any meſſuages or lands, ſhall be good and effectual to 
all intents and purpoſes,” without any attornment of the tenants of 
any ſuch manors, or of the land out of which fuch rent ſhall be 
iſſuing, or of the particular tenants upon whoſe particular eſtate 
* any ſuch reverſions or remainders ſhall or may be expectant or de- 
ns *, pending, as if attornment had been made. 


<c Provided 
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« Provided nevertheleſs, That no fuch tenant mall be prejudiced 
« or damaged by payment of any rent to any ſuch grantor or conu- 


« for, or by breach of any condition for non-payment of rent, be- 


« fore notice ſhall be given to him of ſuch grant by the conuſee or 
6 tee,” | | | 

Tf a man makes a leaſe to another without any conſideration, the 
leſſee may ſeize to his own uſe ; or if he makes a leaſe to another 
and to his heirs for any given term, intending that if the leſſee die 


within the term, in that caſe his heirs ſhould enjoy the premiſes 


during the term, this demiſe is void; for if the leſſee die, his execu- 


tors, and not his heirs, ſhall enjoy the term; for by the eſtabliſhed. 
Jaw of the land, all chattels devolve to the executor, and not to the 


heir. 
Zy a demiſe of a houſe with the appurtenances, no land can paſs; 
if ſuch demiſe has the words with all lands thereunto belonging, in that 
caſe the lands uſed therewith will paſs. | 
If a man makes a Jeaſe for a longer term than he has therein, th 
court of equity will eſtabliſn ſuch Jeaſe for his term. 
On a leaſe aſſigned to another, if the leſſor accepts rent of the aſ- 


ſignee, this is deemed ſufficient notice to him of the aſſignment, and 


he cannot afterwards reſort back to the firſt leſſee for the rent. 

In a leaſe of a houſe, if the leſſor excepts tw2 rooms and a free paſſage 
thereto, if the leſſee aſſigns ſuch leaſe, and his aſſignee diſturbs the 
leſſor in ſuch right of paſſage, an action of covenant lies for the diſ- 
turbance : if it had been in the rooms excepted, no action of covenant 
would have lain, becauſe they were not demiſed ; but where a leſſee 
agrees to let the leſſor have any thing out of a demiſe, as a way, 
amm, Cc. he has his redreſs by action of covenant. 

If a leſſee of a term puts up any thing in a houſe for the conve- 
nience of his buſineſs, he may remove the ſame at any time during the 
term; but what he does in beautifying the premiſes, he cannot re- 


move, the general rule being, that whatever is fixed to the freehold. 


becomes part thereof, and reverts to the leſſor. 

Rent payable at the four quarterly fea/?s, or within any given num- 
ber of days after, the leſſee is not bound to pay ſuch rent until the 
laſt day limited for payment thereof. If there is a clauſe in the leaſe, 
that if the rent be behind by the ſpace of fifteen days (more or leſs) 


aſter any of the feaf{ days, then ſuch leaſe to be void; in this caſe, if 


the time limited be fifteen days, the tenant ſhall have thirty days after 
any of the ſaid 9 225 to ſave his leaſe and pay his rent; but if it be, 
that if the rent 


of the ſaid feaff days of payment, in ſuch caſe the leſſee has but fifteen 
days only allowed him. 


The rent of premiſes on leaſe, where there are ſpecial days limited. 


ſor payment thereof, muſt be computed according to the reddendum 
thereof, and not according to the babendum; but where the reſerva- 
2 N as by yearly, or quarterly, and no ſpecial days men- 
tioned, there the half year or quarter muſt be computed according to 
the babenaum. | : " 

N If 


behind for the ſpace of fifteen days next after either 
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If a leſſor demiſes premiſes on leaſe to a leſſee to pay the rent on the 
four feaſt days, or within fifteen days after either of them, and the 
jeſſor die after either of the ſaid feaſts, and before ſuch fiſteen days be 
out, the heir of the leſſor ſhall have the rent, becauſe the feaf? day is 
but voluntary, and the legal day of payment is at the end of fifteen days. 

If a leſſee for years be bound in an obligation for payment of his rent 
preciſely at a day, it is his duty to ſeek out the leſſor, and tender him 
the rent; but if the bond be to perform the covenants in the leaſe, he 

ay then tender his rent on the land, (if no particular place be men- 
tioned for payment thereof). 

If a man has a rent ſervice or rent charge, and accepts the ſame on 
the laſt day of payment thereof, and gives a diſcharge for the ſame, it 
will be deemed an acquittance from all arrears due before, , 

In payment of rent at a certain day, the leſſee has all that day, and 
till night, to pay the ſame; but if the rent is a large ſum, he ſhould 
have it in readineſs before ſun-ſet, that the leſſor may have day-light 
enough to tell his rent; for he is not obliged to take it by candle- 
light. | | 

A leaſe for years by parol, or deed poll, from joint-tenants, reſery- 
ing a rent to one of them, ſuch rent ſhall enure to both; but if it be 
by deed indented, it will enure to ſuch one by way of 2 

A man holds lands in right of his wife, and they leaſe the ſame at a 
reſerved rent, if the huſband dies, and the wife, before the rent becomes 
due, marries again, and ſuch ſecond huſband accepts the rent, and 
dies, this acceptance of the ſecond huſband affirms the leaſe, 

A perſon demiſing land for life or years at an annual rent, and after- 
wards enters on the ſaid premiſes, and takes the profits, by this ac 
the whole rent is diſcharged, and ſhall continue ſuſpended while he 


holds the ſame. 


If a perſon having a leaſe for years at a reſerved rent, aſſigns 
over the ſame, if he gives his aſſignee a releaſe of all demands, it will be 
an extinguiſhment of ſuch reſerved rent; bur a reſerved rent incident 
to a reverſion is not barred by ſuch releaſe. 

A tenant may tender his rent on any part of the premiſes to his land- 
lord on the laſt day of payment, which tender will ſave the condition 
of his leaſe, though it is not the molt notorious place. 

A tender ſhould be in the current coin of the kingdom, of the whole 
ent due, without any deduction of taxes or aſſeſſments, or any other 
harges whatſoever ; but by the land-tax act, he may now tender his 
and- tax receipt in part of payment. 

The ſun-ſetting is the time the law appoints to demand rent in or- 
der for a re-entry, or to tender ſame to ſave a re-entry or forfeiture ; 
yet in ſtrictneſs of law ſuch rent is not due till midnight; for if the 
__ dies before midnight, his heirs, and not his executors, ſhall have 
the rent. 

If a man makes a leaſe for years, reſerving rent generally, without 
ſaying to whom, the law will deem ſuch rent to be paid to the perſon 
who has the reverſion, | 
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A leaſe with a proviſe, that in caſe of non-payment of the rent, the 
leſſor may re-enter ; in this caſe if the leſſor diſtrains, he loſes his right 
of re-entry ; but he may accept the rent of the leſſee, and yet re-en- 
ter; but if he afterwards receives the ſucceeding quarter's rent, he 
cannot then re- enter; for this act of the leſſor purges the leſſee. of his 
breach, and eſtabliſhes his leaſe. 

Entry into an acre of land in the name of the whole, is good, if all 
ſuch land lies in one count. 

A man making a leaſe for a certain number of years, at a rent pay- 
able to him and to his heirs, on condition, that if the ſame be behind 
for the ſpace of forty days after the days appointed for payment there- 
of, that then. the leſſor and his heirs to re-enter; and after demand 
made of ſuch rent by leſſor, he dies, and his heir in conſequence 
of the condition re-enters, ſuch re-entry is lawful ; but had the leſſor 
died after the feaſt days, and before the forty days, and had not de- 
manded the rent, and his heir had demanded the ſame on the fortieth 
day, and on non-payment had re-entered, in ſuch caſe the re-entry 
would not have been lawful. 

If a man lets a parcel of land by the deſcription of all his meadow 
land in C. containing twenty acres, yet if the ſame ſhould be forty 
acres, it will paſs by this demiſe. 
| Demiſes of lands, &c. to take effect a die dat” do not commence 
iſ yntil the next day after the deed bears date; but if it is with a haben- 
Ii dum a dat”, or a confeflione indenturæ, it immediately operates. 

A demiſe to hold from the day of the making, or from the day of ; 

the date, or from the date, is deemed to commence from the. day . 
after the Ay. | | 

17 A leaſe to hold from henceforth ſhall be computed from the day of 

1 the delivery, and from the making ſhall be taken inclu/rve from the day 

1 of the making, the day of delivery is incluſive, and is conſidered as the 

firſt day of the term, if it is made to hold from the day of the date, or 

day-of the making, then the day of the delivery ſhall be excluſive ; it 

WA : o:herwiſe if to hold from the date, and it is delivered on the ſame |} 
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If a habendum of a leaſe be for a term of twenty-one years, without 
mentioning when the ſame is to commence, it ſhall then be deemed to 
| begin from the delivery; or if a leaſe bear date on days impoſſible, if | 
| the ſame be limited to begin from the date thereof, it ſhall take effect 
1 _ commence from the delivery of ſuch leaſe as if there was no date 
| ereto, F 
When a man makes a leaſe to another for twenty-one years, and 3 
afterwards makes another to him, to commence from the expiration 
of the firſt term, after the firſt leaſe is ſurrendered, the ſecond ſhall 
immediately commence ; but it would be otherwiſe if it had been to 
commence ftom the end of the ſaid rwenty-one years; for had there 
heen a ſurrender, yet ſuch ſecond leaſe would not have commenced 
till the firſt term had been expiced, becauſe the law makes a diſtinc- 
lion between a term and time of cas. 
| . Where 
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Where leaſes are made for a certain number of years, if two or more 
perſons ſo long live, this term ceaſes on the death of all the lefſees,” 

An infant ſeiſed of lands in ſocage may make a leaſe at the age of 
fifteen years. ; | 3 

A leaſe for years with the words demiſe, grant, and to farm let, does 
not empower the leſſee to bring an action of treſpaſs, until he has 
taken actual poſſeſſion thereof; but the words bargain and ſell for a pe- 
cuniary conſideration, though ever ſo ſmall, if inſerted therein, give 
the party nor poſſeſſion as ſoon as the deed is executed, and en- 
able him to bring the above action. 

On letting of lands where there are mines or trees thereon, tlie 
leſſor cannot enter to take the ſame without being guilty of a treſpaſs; 
unleſs he reſerves to himſelf ſuch a privilege on che demiſe ; but if 
he enters grounds demiſed by him to another, he is no treſpaſler z 


for the law will preſume that he entered to ſee if waſte was done. 


The loſs of a leaſe does not affect the term demiſed thereby, To that 
the leſſee can prove ſuch term is ſubſiſting and undetermined. | 
All deeds, gifts, grants, and leaſes, made by a man while under 
dureſs of impriſenment are voidable, not only by the party making the 
ſame, but by his heirs, and thoſe who derive their eſtates from him. 
People unable to read are not compelled to do any act or deed with- 
out having a proper perſon with them, who can read and explain tle 
fame ; yet if they do ſuch act, it will bind them. | 
Where in a leaſe rent is directed to be paid at a particular place off 
the land, the demand of ſuch rent muſt be made at the place ſpecified 
in the leaſe, | | 
If a leſſor wiſhes to take advantage of a re- entry for non- payment 
of rent, the perſon who demands the ſ.:me muſt be careful not to de- 
mand a penny more or leſs than due; he muſt ſhew the certainty of 


the rent, and when due, or ſuch demand is not goodz nor will a re- 
entry be given, unleſs the demand be preciſely and ſtrictly followed. 


In leaſes of lands at will, neither the leſſor or leſſee can determigie 
ſuch will to the prejudice of each other; but the ſame mult be go» 
verned and go according to the nature and cuſtom uſed in holding 
ſuch lands, 

Tenants kept out of their premiſes by rebellion, civil diſcord, or 
any other inevitable accident, muſt notwithſtanding pay their, rent g. 
nor can they be relieved in equity. | | : 

A leſſot of a term, if he accepts the rent of the leſſee, ſhould the 
money received afterwards appear bad or defective in weight, be has by 


ſuch acceptance barred himſelf from any remedy by re-entry. 


On a leaſe tonditioned that the leſſee ſhall do nv waſte, if He com- 
mits waſte, and the leſſor afterwards accepts the rent, he waives his 


Tight of re-entry ; if it had been conditioned that if he tommitted waſtes 


that then his eſtate ſhould ceaſe, in that caſe, if the leſſee commits 

waſte, no acceptance of the rent afterwatds will make the leaſe good, 
The words yielding and paying in a leaſe are deemed un expreſs cove= 

nant in ſuch leaſe for the payment of the rent thereof, 2 
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In an aQion of debt for rent on a demiſe at will, it lies on the plain- 
tiff to ſhew, that the defendant occupied the premiſes, when he entered, b 
and how long he occupied the ſame ; for his right of action only ariſes i 
from ſuch occupation. u 
In an action of debt for rent on leaſe, the plaintiff need not ſtate the Wi b 
entry.; for if the defendant never enters, he muſt pay. the rent, the t 
ſame accruing from the leaſe, which is the contra, and not from the d 
occupation, 
n a condition of re-entry for non-payment of rent, and an eject- tl 
ment brought thereon, the confeſſion of leaſe, _ and ouſter, is 0 
ſufficient, no proof of actual entry and ouſter is neceſſary. 


A tenant at will of lands, if his term be out, or he be ouſted thereof, t. 
if he ſows ſuch lands, ſhall notwithſtanding have liberty to reap and Wl © 
carry away his corn; but if he is a tenant on leaſe for years, he ſhal! t 
not have ſuch privilege, becauſe he knew when his leaſe would de- f 
termine, and did it at his peril, unleſs ſuch leaſe contains a covenant t; 
that the leſſee ſhall have his way-going crop. | t. 
The doctrine is, that a tenant at will, or his executors, ſhall be en- 
titled only to ſuch things on the land as bring a yearly profit. f. 


A man ſeiſed of land in right of his wife, ſows the ſame, and dies, his t 
executors ſhall be entitled to the corn growing thereon ; but if he and iſ a 
his wife had been joint-tenants of ſuch land, the wife on his death 2 
would have been entitled to the corn by ſurvivorſhip. 
A leaſe made by a huſband of his wife's lands in his own name only, t 
is void after his death ; if in their joint names, the term would con- 
tinue ; yet notwithſtanding the leaſe is void, the leſſee ſhall have the a 


corn ſown on ſuch Jands. ; n 

: There are three kinds of efovers in the law, which are incident to Wh + 

the eſtate of every tenant, whether for life or years, * 
Flouſe boot, being of two kinds, the one to repair the houſes, the 

other to burn, which is called fire boot. 1 


There is an lover called plough boot, ſtuff to mend the tenant's 
ploughs, carts, harrows, wains, and for making rakes and forks, for | 
getting in his hay and corn, 

The eſtover called hedge boot, or hay boot, is timber and wood for 
making gates and ſtiles, and boughs and buſhes for mending and 
repairing hedges and fences. W 
'- Eflover or boot ſignifies an allowance, or ſatisfaction; and any of 

theſe a tenant may take without aſſignment of the landlord, unleſs | 
he be by the landlord reſtrained by ſpecial covenant in his leaſe, i 
which is uſua] amongſt landlords, eſpecially if the farm be any thing i 
conſiderable, when they commonly limit the tenant how much houſe- 
Boot or plougb- boot, or hedge-boot, he may take without aſſignment, and 
how much by aſſignment. | 

If a tenant for life or years cuts down trees, or pulls down houſes, Wl © 

or ſuffers them to fall down, the leſſor ſhall have the trees and timber 
of the ſaid houſes; for the leſſee had them only as things annexed Bl © 
to the land, and this ſeverance will not give him a greater eſtate in 
"them, but hie intereſt is then determined. | N 


2 The 


Ehe Praftice-of Diffreſs' and Replevin, — 13 
n- ' The landlord ſhall likewiſe have wind-falls; that is, timber- trees 
d, blown down by wind and tempeſt, becauſe they are parcel of his 
ſes WF inheritance, ſo that the tenant for life nor years cannot have them, 
| unleſs it be to build withal, where houſes are in decay; but if they 
he de dotards or pollards without timber, which bear neither leaves nor 
he fruit in ſummer, the tenant ſhall have ſuch when they are blown 
he down. | | | 
Eftevers granted to be burnt in an houſe, go to the perſon that has 
A- che houſe by whatſoever title; for one is inſeparably incident to the 
is other, Ws. 
Leſſees for life or years, tenants in dower or by the curteſy, or 
of, WH tenants in tail after the poſſibility, Ge. have only a ſpecial intereſt 
nd or property in the trees, as things annexed to the lands, fo long as 
all they are annexed thereunto; but if they or any other fever the trees 
le- from the land, then their intereſt is determined, and the leſſor may 


int take the trees as things that are parcel of his inheritance, the in- 
tereſt of the leſſee being determined. STD 


n- If a ſtranger cuts down a tree, growing upon the land of a leſſee 
| for years, and carries it or the bark thereof away, the leſſor at his elec- 
his tion may have either an ation of trover againſt the ſtranger, or an 


nd action of waſte againſt the leſſee; for the property of the timber is 
ath always in the leſſor. | tA EN 
If one have eſtovers incertain in ten acres of wood, and five of 

uly, them deſcend to him, he ſhall have the whole out of the reſidue. 

on- If a man grants to another eſtovers incertain in ſuch a wood, and 

the BW afterwards the grantor makes ſuch waſte in the wood, as that there is 
not ſufficient ſtore left, out of which the grantee may take his 

to e/fovers; in this caſe he may have a ue minus againſt the grantor, 
which is in nature of a prohibition, 


Remedial laws for the protection of landlords, and the recovery of 
rent in arrear. 


for 

B ſtat. 2 Vill. and Mary, it is enacted, That from and after 
5 the firſt day of June, in the year of our Lord one thoufand fix 
an 


** hundred and ninety, that where any goods or chattels ſhall be di- 
* ſtrained for any rent reſerved and due upon any demiſe, leaſe, or 
contract whatſoever, and the tenant or owner of the s fo di- 


leſs “ ſtrained ſhall not, within five days next after ſuch diſtreſs taken, 
aſe, “ and notice thereof (with the cauſe of ſuch taking) left at the chief 
ing “ manſion- houſe, or other moſt notorious place on the premiſſes 
u/e- “ charged with the rent diſtrained for, replevy the ſame, with ſuffici- 
and “ ent ſecurity to be given to the ſheriff according to the law ; that 


then and in ſuch caſe after ſuch diſtreſs and notice as afore- 


ſes, “ ſaid, and expiration of the ſaid five days, the perſons diſtrain- 
aber “ ing ſball and may with the ſheriff or under ſheriff of the coun- 
xed “ ty, or with the conſtable of the hundred, pariſh or place, 
e in BW © where ſuch diſtreſs ſhall be taken, (who are hereby required to be 


** aiding and aſſiſting therein) cauſe the goods and chattels fo diſtrain- 
ed to be appraiſed by two ſworn appraiſers, (whom ſuch ſheriff, un- 
| „ ge 
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cc der ſheriff or conſtable, are hereby empowered to ſwear to appraiſt 
« the ſame truly, according to the beſt of their underſtandings), and 


4 after ſuch appraiſement, ſhall and may lawfully ſell the goods and 


4 chattels ſo diſtrained, for the beſt price that can be gotten for the 


% ſame, towards ſatisfation of the rent, for which the ſaid goeds 


<< and chattels ſhall be diſtrzined, and of the charges of ſuch diſtreſs, 
< appraiſement and. ſale, leaving the overplus (if any) in the hands 
« of the ſaid ſheriff, under-ſheriff, or conſtable for the owner's uſe, 
% And whereas no ſheaves or ſhocks of corn looſe, or in the ſtraw, 
<« or hay, in any barn or granary, or in any hovel, ſtack, or rick, can 
« by the law be diſtrained, or otherwiſe ſecured for rent, whereby 
4 Jandlords are oftentimes cozened and deceived by their tenants, 
c who ſell their corn, grain and hay to ſtrangers, and remove the 
« ſame from the premiſſes chargeable with ſuch rent, and thereby 
% avoid the payment of the ſame ; | | 
„ It is further enacted by the authority aforeſaid, That for reme- 
« dying the ſaid practice and deceit, it ſhall and may, from and after 
« the ſaid firſt day of une, be lawful] to and for any perſon or per- 
.*< ſons having rent in arrear, and due upon any ſuch demiſe, leaſe or 
& contract as aforeſaid, to ſeize and ſecure any ſheaves or cocks of 
corn, or corn looſe, or in the ſtraw, or hay, lying or being in any 
% bern or granary, or upon any hovel, ſtack or rick, or otherwiſe, 
„% upon any part of the land or ground charged with ſuch rent, and 
« to jock up or detain the ſame in the place where the ſame ſhall be 
& found, for and in the nature of a diſtreſs, until the ſame ſhall be re- 
« plevied upon ſuch ſecurity to be given as aforeſaid ; and in default 
„ of replevying the ſame as aforeſaid, within the term aforeſaid, to 
« ſel] the ſame after ſuch appraiſement thereof to be made; ſo as ne- 
« vertheleſs ſuch corn, grain or hay, ſo diſtrained as aforeſaid, be not 
« removed by the perſon or perſons diſtraining, to the damage of the 
e owner thereof, out of the place where the ſame ſhall be found and 
< ſeized, but be kept there (as impounded) until the ſame ſhall be 
e replevied, or ſold in default: of replevying the ſame within the time 
4 aforeſaid. - | : 
lt is further enaCted by the authority aforeſaid, That upon pound- 
„ breach or reſcous of goods or chattels diſtrained for rent, the perſon 
« or perſons aggrieved thereby ſhall, in a ſpecial action upon the caſe, 
„ for the wrong thereby ſuſtained, recover his and their treble da- 
mages and coſts of ſuit againſt the offender and offenders in any 
& ſuch reſcous or pound- breach, any or either of them, or againſt the 
„ owner of the goods diſtrained, in caſe the ſame be afterwards found 
& to have come to his uſe or poſſeſſion.” “ 
By this ſtatute it is provided, That in caſe any ſuch diſtreſs and 
« fſale,. as aforeſaid, ſhall be made by virtue or colour of this pre- 
« ſent act, for rent, pretended to be in arrear or duc, where in truth go 
rent is in arrear or due to the perſon or perſons diſtraining, or to him 
or them in whoſe name or names, or right, ſuch diſtreſs ſhall be 
< taken as aforeſaid, that then the owner ol {uch goods and chattels 
* diſtrained and ſold as aforeſaid, his cxccutors or admi;iiſtrators, 
n | | „ ſhall 


ww ww” 2. 6 


s -2 % 


R-s * 


6c 
60 
6c 
6c 
66 


6c 
cc 
6c 
cc 
6c 
40 


& > 
£C 


cc 


"44 


cc 


«c 
e 
cc 
cc 
«c 
cc 
cc 
cc 
cc 
cc 
cc 
c«c 


T3 


cc 


Ede Pulte of Diſtreſs and Replebin⸗ 1g 
ſhall and may by action of treſpaſs, or upon the caſe, to be brought 
againſt the perſon or perſons ſo diſtraining, any or either of them, his 
or their executors or adminiſtrators, recover double the value of the 
goods or chattels fo di/rained and ſold, together with full coſts of 
ſuit.” * | | - Nen 
By ſtat. 8 Ann. it is enacted, That no goods upon any tenement 
leaſed ſhall be taken by any execution, unleſs the party at whoſe _ 
ſuit the execution is ſued out, ſha!l, before the removal of ſuch 
oods, pay to the landlord of the premiſſes or his bailiff, all money 
; for rent for the premiſſes; provided the arrears do not amount 
to more than one year's rent; and in cafe the arrears ſhall exceed 
one year's rent, then the party at whoſe ſuit, &c, paying the ſaid 
landlord or his bailiff one year's rent, may proceed to execute his 
judgment; and the ſheriff is required to levy and pay to the plain- 
tiff, as well the money paid for rent, as the execution-money.” >. 
It is further enacted, That in caſe any leſſee for life or lives, 
term of years, at will, or otherwiſe, of any meſſuages; lands or 
tenements, upon the demiſe whereof any rents are or ſhall be re- 
ſerved or made payable, ſhall, from and after the firſt day'of May, 
fraudulently or clandeſtincly convey or carry off from ſuch demiſed 
premiſſes his goods or chattels, with intent to prevent the landlord. 
or leſſor from diſtraining the ſame for arrears of ſuch rent ſo-reſery- 
ed as aforeſaid : it ſhall and may be lawful to and for ſuch leſſor or 
landlord, or any perſon or perſons by him for that purpoſe lawſully 
empowered, within the ſpace of five days next enſuing ſuch convey- 
ing away, or carrying off ſuch goods or chattels as aforefaid, to 
take and ſeize ſuch goods and chattels wherever the ſame ſhall be 
found, as a diſtreſs 2 the ſaid arrears of ſuch rent; and the ſame 
to ſell or otherwiſe diſpoſe of in ſuch manner, as if the ſaid goods 
and chattels had actually been diftrained by ſuch leſſor or landlord, 
in and upon ſuch demiſed premiſſes, for ſuch arrears of rent; any 
law, cuſtom or uſage to the contrary in any wiſe notwithſtanding. 
„Provided nevertheleſs, That nothing in this act contained ſhall 
extend, or be conſtrued to extend, to empower ſuch leſſor or land- 
lord to take or ſeize any goods or chaitels as a diſtreſs for arrears of 
rent, which ſhall be ſold 0 fide, and for a valuable conſideration, 
before ſuch ſeizure made; | 5 
It is further enacted, That it ſhall and may be lawful for any 
perſon or perſons having rent in atrear, or due upon any leaſe or 
demiſe for life or lives, to bring an action of debt for ſuch arrears 
of rent, in the ſame manner as they might have done in caſe ſuch 
rent were due and re(-: ved upon a leaſe for years. | 
« And that all diftreſi-s to be made as aforeſaid, ſhall be liable to 
ſuch ſales, and in ſuch manner, and the monies ariſing by ſuch ſales 
to be diſtributed in like manner, as by an act made in the ſecond 


year of the reign of thejr late Mijeſties King William and Queen 


Mary, (entituled, An act for enabling the ſale of gods diſdrained for 
rent, in caſe the rent be not paid in reajonable time) is in that behalf di- 
rected and appointed, C | 

cc And 


16 The Pzattice of Difireſs and Replevin.. 
And whereas tenants pour autre vie, (that is, fur the life of another 
& perſon) and leſſees for years, or at will, frequently hold over the 
„ tenements to them demiſed, after the determination of ſuch 
<« leaſes: and whereas after the determination of ſuch or any other 
<< leaſes, no diſtreſs can by law be made for any arrears of rent that 
<< grew due on ſuch reſpective leaſes before the determination thereof; 
& it is enacted, that it ſhall and may be lawful for any perſon or per- 
ec ſons having any rent in arrear, or due upon any leaſe for life or 
cc lives, or for years, or at will, ended or determined, to diſtrain for 
4 ſuch arrears after the determination of the ſaid reſpective leaſes, in 
' 6 the ſame manner as they might have done if ſuch leaſe or leaſes had 
ec not been ended or determined. | 

« Provided that ſuch diſtreſs be made within the ſpace of fix calen- 
&« dar months after the determination of ſuch leaſe, and during the 
c continuance of ſuch landlord's title or intereſt, and during the poſ- 
& ſeſſion of the tenant from whom ſuch arrears became due. 

«. Nothing in this act contained ſhall extend, or be conſtrued to 
sc extend, to let, hinder, or prejudice her Majeſty, her heirs or ſuc- 
< ceflors, in the levying, recovering or ſeizing any debts, fines, pe- 

4c nalties, or ſorfeitures, that are or ſhall be due, payable or anſwer- 
c able to her Majeſty, her heirs or ſucceſſors, but that it ſhall and may 
<« he lawful for her Majeſty, her heirs and ſucceſſors, to levy, reco- 
« yer, and ſeize ſuch debts, fines, penalties and forfeitures, in the 
&« fame manner as if this act had never been made.” 

By ſtat. 4 Geo. 2. it is enacted, ** That in caſe any tenant or te- 
« nants for any term for life, lives, or years, or other perſon or perſons, 
*6 who are or ſhall come into poſſeſſion of any lands, tenements or 
4 hereditaments, by, from, or under, or by colluſion with ſuch 
« tenant or tenants, ſhall wilfully hold over any lands, tenements or 
« hereditaments, after the determination of ſuch term or terms, and 
te after demand made and notice in writing given, for delivering the 
$ poſſeſſion thereof, by his or their landlords or leſſors, or the perſon 
$ or perſons, to whom the remainder or reverſion of ſuch lands, te- 
$ nements or hereditaments ſhall belong, his or their agent or agents 

1 $* thereunto lawfully authoriſed ; then and in ſuch caſe ſuch perſon or 
1 “ perſons, ſo holding over, ſhall, for and during the time he, ſhe and 
_ te they ſhall ſo hold over, or keep the perſon or perſons entitled out 
of poſſeſſion of the ſaid lands tenements and - hereditaments, as 
e aforeſaid, pay to the perſon or perſons ſo kept out of poſſeſſion, 
* their executors, adminiſtrators or aſſigns, at the rate of double the 
$6 yearly value of the lands, tenements and hereditaments ſo detained, 
* for ſo long time as the ſame are detained, to be recovered in any of 
* his Majeſty's courts of record, by action of debt, whereunto the 
te defendant or defendants ſhall be obliged to give ſpecial bail; againſt | 
* the recovering of which ſaid penalty there ſhall be no relief in 
5 equity. 
« It 15 further enadted, That in all caſes between landlord and te- a 
„ nant, from and after the twenty-fourth day of June one thouſand d 
„ feven hundred and thirty-one, as often as it ſhall happen that one W r: 
| « ball N 
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« whom the ſame is due, hath ari E 
« payment thereof, ſuch landlord or leſſor ſhall and maß, without 
© any formal demand or re- entry, ſerve a declaration in ejectment 


half year's rent ſhall be ih arrearz and the landlord-or- leſſor, to 


t by law to re- enter for the non 


© for the recoyery of the demiſed premiſes ; or in caſe the ſame can - 


not be legally ſerved; or no tenant be in aRual poſſeſſion of ue 
« premiſes; then to affix the ſame upon the door bf any demiſed- 
+ meſſuage ; or in caſe ſuch ejectment ſhall not be for the recovery 


of any meſſuage, then upon ſome notorious place of the lands; 
+ tenements or hereditaments; compriſed in ſuch declaration in eject- 


* ment, and ſuch affixing ſhall be deemed legal ſervice. thereofy» 
* which ſervice or affixing ſuch declaration in ejectment ſhall ſtand; 


in the place and ſtead of a demand and re- entry; and in caſe of 
judgment againſt the caſual _ or nonſuit for not confeſſing 
leaſe, entry, and onffer, it ſhall be made appear to the court where: 
the ſaid ſuit is depending; by affidavit, or be proved upon the 
trial, in caſe the deſendant appears, that half a year's rent was 
due before the ſaid declaration was ſerved, and that no ſufficient. - 
diſtreſs was to be found on the demiſed premiſes, 2 8 
the arrears then due, and that the leſſor or leſſors in ejetment had; 
power to re-enter z then and in every ſuch caſe the leſſor or leſſors 
in ejectment ſhall recover judgment and execution, in the ſame 
manner as if the rent in arrear had been legally demanded; and a 
re-entry made; and in caſe the leſſee or leſives, his, her, or their 
aſſignee or aſſignees, or other perſon or perſons, claiming or deriv- 
ing under the ſaid leaſes, ſhall permit and ſuffer judgment to be 
had and recovered on ſuch ejxAment, and execution to be execut- 
ed thereon; without paying the rent and arteats, together with full. 
colts, and without filing any bill or bills, for relief in equity, 
within fix calendar months after ſuch execution executed; then 
and in ſuch caſe the ſaid leſſee or leſſees, His; her, or their aſſignes 
or aſſignees, and all other perſons claiming and deriving under the 
ſaid leaſe, ſhall be barred and forecloſed from all relief or re- 
medy in Jaw or equity; other than by writ of error for reverſal 
of ſuch judgment, in caſe the ſame ſhall be erroneous; and the ſaid 
landlord or leſſor ſhall from thenceforth hold the ſaid demiſed pre- 
miſſes diſcharged from ſuch leaſe; and if on ſuch ejectment ver- 
dict ſhall paſs for the defendant or defendants; or the plaintiff of + 


defendants not conſeſſing leaſe; entry, and offer, then and in every 
ſuch caſe; ſuch defendant or defendants ſhall have and recoyer his, + 
ber and their full cofts. | 2 1 
„Nothing in the above act ſhall extend to bar the right of any 
mortgagee or mortgageet of ſuch lyaſe; or any part thereof, who., 
ſhall not be in poſſeſſion, ſo as ſuch mortgagee or mortgagees ſhall 
and do; within fix calendar months after ſuch judgment obtained, 
and execution executed, all rent in arrear, "nd all coſts and 
damages ſuſtained by ſuch leſſor, or perſon or perſons intitled tp the., 
remainder or reverſton as aforeſaid, and perform all (hs 
Nuns, Ik (DV «and 


plaintiffs ſhall be nonſuited therein, except for the defendant or, 
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4 and agreements,” which on the part and behalf of the firſt leſſet 
or leſſees are and ought to be performed, | 8 
It is further enacted, That in caſe the ſaid leſſee or leſſees, his, 
* her,” or their aſſignee or aſſignees, or other perſon or perſons, 
% claiming any right, title, or intereſt in law or equity, of, in, or 
* to the faid leaſe, ſhall, within the time aforefaid, file one or more 
e bill or bills for relief in any court of equity, ſuch perſon or per- 
ſons ſhall not have or continue any injunction againſt the proceed- 
ings at law on ſuch ejectment, unleſs he, ſhe, or they do or ſhall, 
* within forty. days next after a full and perfect anſwer ſhall be filed 
& by the leſſor. or lefſors of the plaintiff in ſuch ejectment, bring 
© into court, and lodge with the proper officer ſuch ſum and ſums 
& of money, as the leſſor or leffors of the plaintiff in the ſaid eject- 
eb ment ſhall, in his, her, or their anſwer, ſwear to be due and in 
& arrear, over and above all juſt allowances, and alſo the coſts taxed 
& in the ſaid ſuit, there to remain till tie hearing of the cauſe, or to 
de paid out to the leſſor or landlord, on good ſecurity, fubject to 
« the decree of the court; and in caſe ſuch bill or bills ſhall be filed 
e within the time aforeſaid, and after execution is executed, the 
« leſſor or leſſors of the plaintiff ſhall be accountable only for ſo 
« much, and no more, as he, ſhe, or they ſhall really and bona fide 
« without fraud, deceit or wilful neglect, make of the demiſed pre- 
% miſes, from the time of his, her, or their entering into the actual 
t poſſeſſion thereof; and if what ſhall be ſo made by the leſſor or 
<« Jeflors of the plaintiff, happen to be leſs than the rent reſerved on 
« the ſaid leaſe, then the faid leſſee or leſſees, his, her, or their aſ- 
« ſignee or aſſignees, before he, ſhe, or they ſhall be reſtored to his, 
6 her, or their poſſeſſion or poſſeſſions, ſhall pay ſuch leſſor or leſſors, 
& or landlord or landlords, what the money fo by them made, fell 
« ſhort of the reſerved rent, for the time ſuch leflor or leſſors of the 
« plaintiff, landlord or landlords, held the ſaid lagds. £3 of 
« Provided always, and it is further enacted, That if the te- 

« nant or tenants, his, her, or their aſſignee or aſſignees, do or 
« ſhall, at any time before the trial in ſuch. ejectment, pay 
« or tender to the leſſor or landlord, his executors or admi- 
4e niſtrators, or his, her, or their attorney in that cauſe, or pay 
4c into the court where the ſame cauſe is depending, all the rent 
cc and arrears, together with the coſts; then and in ſuch caſe all 
« further proceedings on the ſaid ejetment ſhall ceaſe and be diſcon- 
t tinued; and if ſuch leſſee or leſſees, his, her, or their executors, 
« adminiſtrators, or aſſigns, ſhall, upon ſuch bill filed as aforeſaid, 
«© be relieved in equity, he, ſhe, and they ſhall have, hold, and en- 
% joy the demiſed lands, according to the leaſe thereof made, wich- 
« out any new leaſe to be thereof made to him, her, or them. 1 3 
% And whereas the remedy for recovering rents-ſeck, rents of aſ- 
« ſize, and chief rents, are tedious and difkcult, it is therefore en- 
« ated, That from and after the twenty-fourth day of June 1731, 
«all and every perſon or perſons, bodies politick and corporate, ſhall 
oe | | « and 
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<« ſelling the ſame, in caſes of rents-ſeck, rents of aſſiae, and chief 
te rents, which have been duly anſwered or paid for the ſpace. of three 
<6 years, within the ſpace of twenty years before the firſt day of this 
< preſent ſeſſion. of parliament, or ſhall be hereafter created, as if 
<« caſes of rent reſerved upon leaſe; any Jaw or uſage to the conttary 
« notwithſtanding. 2. og big} r OI 

« And it is further enacted, That in caſe any leaſe ſhalt 
« be duly ſurrendered, in order to be rencwed, and à new" leaſe 
e made and executed by the chief landlord or landlords,” the ſame- 
new leaſe ſhall, without a ſurrender of all oryany the under- 


<< leaſes, be as good and valid to all intents and purpoſes, as if all' 


4e the under leaſes derived thereout had been likewiſe ſurrendered at 
e or before the taking of ſuch new leaſe; and all and every perſon” 
„ and perſons, in whom any eſtate. for life or lives, of for years, ſhall 
© from time to time be veſted: by virtue of ſuch new leaſe, and his, 
© her, and their executors and adminiſtrators, ſhall be entitled to the 
« rents,. covenants and duties, and have like remedy. for recovery 
„thereof, and the under- leſſees ſhall hold and enjoy the meſſuages, 
© lands, and tenements, in the reſpective under-leaſes' compriſed, as 
if the original leaſes, out of which the reſpective under-leaſes are 
«« derived, had been ſtill kept on foat and continued; and the chief 
« landlord and landlords ſhall have, and be intitled to, ſuch and 
„ the ſame remedy, by diſtreſs or eèntty in and upon the meſ- 
* ſuages, lands, tenements and hereditaments, compriſed in any 
ſuch under-leaſe, for the rents and duties reſerved by ſuch new 
„ leaſe, fo far as the ſame exceed not the rents and duties reſerved 
in the leaſe, out of which ſuch under-leaſe was derived, as they 
« would have had in caſe ſuch former leaſe had been ſtill continued, or 
* as they would have had in caſe the reſpeQive under-leaſes had been 
renewed under ſuch new principal leaſe; any law, cuſtom, or uſage 
to the contrary hereof notwichſtanding. | 

Nothing in this act ſhall extend to that part of Great Britain 
called Scotland.” | ö 
Zy ſtat. 11 Geo. 2. c. 19. intituled, . An a for the more effeAunl 
&* ſecuring the payment of rents, and preventing frauds by lenants; it is 
enacted, That from and after the twenty-fourth day of June, in 
the year of our Lord one thouſand ſeven hundred and thirty- 
eight, in caſe any tenant or tenants, leſſee or leſſees for life or lives, 
term of years, at will, ſufferance or otherwiſe, of any meſſuages, 
lands, tenements or hereditaments, upen the demiſe or holding 
* whereof any rent is or ſhall be reſerved, due or made payable, 
<4 ſhall fraudulently or clandeſtinely convey away or carry off or 
** from- ſuch premiſſes, his, her, or their goods or chattels, to 


prevent the landlord or leffor, landlords or leſſots, from deſtraining 


the ſame for arrears of rent fo reſerved, due or made payable ; 
it mall and may be lawful to and for every landlord or leflor,, 
* landlords or leffors, within that part of Great Britain, called 
*' England, dominion of Wales, or _ town of Berwick upon Twed, 
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e and may have the like remedy by diſtreſo, and by ĩimpounding and 
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or any perſon or perſons by him, her, or them for that purpoſe 
% lawfully impowered, within the ſpace of thirty days next enſuing 
* ſuch conveying away or carrying off ſuch goods or chattels as 
s aforeſaid, to take and ſeize ſuch goods and chattels wherever the 
the ſame ſhall be found, as a diſtreſs for the ſaid arrears of rent; 
and the ſame to ſell, or otherwiſe to diſpoſe ot in ſuch manner 
<< as if the ſaid goods and chattels had actually been diſtrained by 
ſuch leſſor or landlord, leffors or landlords, in and upon ſuch. pre- 
„ miſſes for ſuch arrears of rent; any law, cuſtom or uſage to the 
& contrary in any wiſe notwithſtanding. | 
- $5 Provided always; That no landlord or leſſor, or other perſon 
e intitled ro ſuch arrears'of rent, ſhall take or ſeize any ſuch goods 
« or chattels as a diſtreſs for the ſame, which ſhall be fold bona fide, 
and for a valuable conſideration, before ſuch ſeizure made, to any 
<& perſon or perſons not privy to ſuch fraud as aforeſaid ; any thing 
herein contained to the contrary notwithſtanding. | 
It is further enacted, That from and after the ſaid twenty, 
fourth day of June, if any ſuch tenant or leſſee ſhall — 
„ remove and convey away his or her goods or chattels as aforeſaid, 
6 or if any perſon or perſons ſhall wilfully and knowingly aid or affiſt 
« any ſuch tenant or leſſee in ſuch fraudulent conveying away or 
& carrying off any part of his or ber goods or chattels, or in con- 
« cealing the ſame; all and every perſon or perſons ſo offending 
«© ſhall forfeit and pay to the landlord or landlords, leſſor or leſſors, 
© from whoſe eſtate ſuch goods and chattels were fraudulently car- 
« ried, off as aforeſaid, double the value of the goods by him, her 
« or them reſpeQively carried off or concealed as aforeſaid, to be re- 
covered by action of debt in any of his Majeſty's courts of record 
« at Weſtminſter, or in the courts of ſeflion in the counties palatine of 
* Chefter, Lancaſter, or Durham reſpectively, or in the courts of 
66 mo ſeſſions in Wales; wherein no eſſoign, protection or wager ot 
aw ſhall be allowed, nor more than one imparlance. 
elt is alſo enacted, That where the goods and chattels ſo fraudu- 
4 lently carried off or concealed, ſhall not exceed the value of fifty 
« pounds, it ſhall and may be lawful for the landlord or landlords, 
from whoſe eſtate ſuch goods or chattels were removed, his, her, or 
& their bailiffs, ſervant or agent, in his, her, or their behalf, to ex- 
« hibit a complaint in writing againft ſuch offender or offenders be- 
© fore two or more juſtices of tke peace of the ſame county, reſiding 
© near the place whence ſuch goods and chattels were removed, or 
„near the place where the ſame were found, not being intereſted 
& in the lands or tenements whence ſuch goods were removed; who 
„ may ſummon the parties concerned, examine the fact and all 
proper witneſſes upon oath, or if any ſuch witneſſes be one of the 
as people called quakers, upon affirmation as required by law; and in 
2 ſummary way determine whether ſuch perſon or perſons be guilty 
& of the offence with which he or they are charged; and to inquire 
« in like manner of the value of the goods and chattels by him, ber, 
„ or them reſpectively ſo ftaudulentij carrigd off or concealed as 
ST 2:9 t aforeſaid ; 
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aforeſaid ; and upon full proof of the offence, by. order under 
their hands and ſeals, the ſaid juſtices} of peace may and ſhalt 
adjudge the offender or offenders to pay double the value of the 
lad — * and chattels to ſuch landlord. or landlords, his, her, or 
Sole bailiff,, ſervant or agent, at ſuch time as the ſaid juſtices 
ſhall appoint : And in caſe the offender or offenders having notice of 
ſuch order, ſhall refuſe or negle& ſo to do, may and ſhall, by 
warrant under their hands and ſeals, levy the ſame by diſtreſs. and 
ſale of the goods and chattels of the offender or offenders; and 
for want of ſuch diſtreſs may commit the offender or offenders to 
the houſe of correction, there to be kept to hard labour,, without 
bail or majnprize, for the ipace of fix months, unleſs the money ſo 
ordergd to be paid, as afov1cſaid, ſhall be ſooner ſatisfied. 

„ Provided alſo, That it ſhall and may be lawful for any perſom 
who thinks himſelf aggrieved by ſuch order of the ſaid two juſtices, 
to appeal to the juſtices of peace at their next general or quarter- 
ſeſlivns to be held for the ſame county, riding, or diviſion of ſuch 
county, who may and ſball hear and determine ſuch appeal, and 
give ſuch coſts to either party as they ſhall think reaſonable, whoſe 
determination therein ſhall be final, 

& Provided alſo, That where the party appealing mall enter into 
a recognizance with one or two ſufficient ſurety or ſureties, in 
double the ſum ſo ordered to be paid, with condition to appear at 
ſuch general or quarter- ſeſſions, the order of the ſaid two Juicy 
ſhall not be executed againſt him in the mean time. 

% And it is further enacted, That where any goods or chattels 
frauculently or clandeſtinely conveyed or carried away by any te- 
nant or tenants, leſſee or leſſecs, bis, her, or their ſervant. os, ſervants, 
agent or agents, or other perſon or perſons aiding or aſbſting there- 
in, ſhall be put, placed, or kept in any bouſe, barn, ſtable, out- 
houſe, yard, cloſe, or place locked up, faſtened, or otherwiſe ſecur- 
ed, ſo as to prevent ſuch goods or chattels from being taken and 
ſeized as a diftreis for arrears of rent; it ſhall and may be lawful 
for the landlord or landlords, leflor or leflors, his, her, or their 
ſteward, bailiff, receiver, or other perſon or perſons impowered, 
to take and ſeize, as a diſtreſs for rent, ſuch gouds and chattels 
(firſt calling to his, her, or their aſſiſtance, the conſtable, head- 
borougb, borſholder, or other peace-officer of the hundred, borough, 
pariſh, diſtrict, or.place where the tame ſhall be ſuſpected to be 
conccaled, who are hereby required to aid and aſſiſt therein; and 
in caſe of a dwelling-houſe, oath being alſo firſt made before 
ſome juſtice of the peace of a reaſonable ground to ſuſpect that ſuch 
goods or chattels are therein) in the day-time to break open and 
enter into ſuch houſe, barn, ſtable, out-houſe, yard, cloſe, and 
place; and to take and ſeize ſuch goods and chattels for the ſaid 
arrears of rent, as he, ſhe or they might have done by virtue of 
this or any former act, if ſuch goods and chattels had been put in 


any open field or n 
« And 


3 a 
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Andi it is further enacted, That from and after the ſaid twenty- 
fourth day of June, which ſhall be in the year of our Lord 
„ 1738, it ' ſhall and may be lawful to and for every leſſor or land- 
& lord, leffors, or landlords, or his, her, or their ſteward, bailiff, 
< receiver, or other perſons impowered by him, her, or them, to take 
and ſeize, as a diſtreſs for arrears of rent, any cattle or ſtock of 
es their reſpective tenant or tenants, feeding or depaſturing upon any 
et common, appendant or appurtenant, or any ways belonging to all 
* or any part of the premiſſes demiſed or holden ; and alſo to take 
4 and ſeize all forts of corn and graſs, hops, roots, fruits, pulſe, or 
e other product whatſoever, which ſhall be growing on any part of 
% the eſtates ſo demiſed or holden, as a diſtreſs for arrears of rent; 
< and the ſame to cut, gather, make, cure, carry, and lay up, when 
<5 ripe, in the barns or other proper place on the premiſſes ſo. de- 
„ miſed or holden; and in caſe there ſhall be no barn or proper place 
< on the premiſſes ſo demiſed or holden, then in any other barn or 
< proper place which ſuch leſſor or landlord, leffors or landlords ſhalt 
% hire, or otherwiſe procure for that purpoſe, and as near as may 
<& be to the premiſſes; and in convenient time to appraiſe, ſell, or 
| & otherwiſe diſpoſe of the ſame, towards ſatisfaction of the rent for 
{i « which ſuch diſtreſs ſhall have been taken, and of the charges of 
i & ſuch diſtreſs, appraiſement, and ſale, in the ſame manner as other 
* goods or chattels may be ſeized, diſtrained, and diſpoſed of; and 
the appraiſement thereof to be taken when cut, gathered, cured, and 
„ made, and not before. 
Provided always, That notice of the place where the goods and 
6 chattels ſo diſtrained ſhall be lodged or depoſited, ſhall, within the 
< ſpace of one week after the lodging or depoſiting thereof in ſuch 
“ place, be given to ſuch leſſee or tenant, or left at the laſt place of 
<« his or her abode; and that if after any diſtreſs for arrears of rent ſo 
< taken, of corn, graſs, hops, roots, fruits, pulſe, or other pro- 
duct which ſhall be growing as aforeſaid, and any time before 
„the ſame ſhall be ripe and cut, cured or gathered, the tenant or 
s leffee, his or her executors, adminiſtrators or aſſigns, ſhall pay, or 
& cauſe to be paid to the leſſor or landlord, leſſors or landlords, for 
whom ſuch diſtreſs ſhall be taken, or to the ſteward or other per- 
«fon uſually employed to receive the rent of ſuch leſſor or lers, 
< landlord or landlords, the whole rent which ſhall be then in arrear, 
together with the full coſts and charges of making ſuch diſtreſs, 
* and which ſhall have been occaſioned thereby; that then, and upon 
ſuch payment, or lawful tender thereof actually made, whereby 
the end of ſuch diſtreſs will be fully anſwered, the ſame and 
«© every part thereof ſhall ceaſe; and the corn, graſs, hops, roots, 
fruits, pulſe, or other product ſo diſtrained, ſhall be delivered up 
to the leſſee or tenant, his or her executors, adminiſtrators or aſ- 
% ſigns; any thing herein before contained to the contrary notwith- 
« ſtanding, | FEE 
And it is alſo enacted, That from and after the ſaid twenty- 
e fourth day of June one thouſand ſeven hundred and thirty-eight, 
« jt 
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«-';t.ſhall-and may be lauful to and for any perſon or perſons lawful 
« raking any: diſtreſs for any kind of rent, to impound or otherwi 
«ſecure the diftreſs ſo made, of what nature or kind ſoever it may be, 
« in ſuch place, or on ſuch part of the premiſſes chargeable with the 
« rent, as ſhall be moſt fit and convenient for the impounding and 
« ſecuring ſuch diſtreſs; and to appraiſe, ſell and diſpoſe of the ſame 
upon the, premiſſes, in like manner, and under the like directions 
« and reſtraints to all intents and purpoſes, as any per ſon taking a 
<« diſtreſs for rent may now do off the premiſſes, by virtue of an act 
« made in the ſecond year of the reign of king William and queen 
« Mary, intituled, An act for enabling the ſale of goods diftirained for 
« rent, in caſe the rent be not paid in a reaſonable time; or of one other 
« act made in the fourth year of his preſent nnjeſty, -intituled,: 4 
« aft for the more effeflual preventing frauds committed by tenants, and for 
« the more eaſy recovery of rents and renewal of leaſes; and that it ſhall 
« and may be lawſul to and for any perſon or perſons whatſoever, 
« to come and go to or from ſuch place or part of the ſaid premeſſes, 
« where any diſtreſs for rent ſhall be impounded and ſecured, as 
« aforeſaid, in order to view, appraiſe, and buy, and alſo in order to 
« carry off or remove the ſame z on account of the purchaſer thereof; 
and that if any pound-breach or reſcous ſhall be made of any goody 
« and chattels, or ftock diftrained for rent, and impounded, or other- 
„ wiſe ſecured by virtue of this act, the perfon or perfons aggrieved 
“thereby ſhall have the like remedy, as, in cafes of pound-hreach, or 
« reſcous, is given and provided by the ſaid ſtatute. . 

It is alſo enacted, That from and after the faid twenty- fourth 
« day of June in the year of our Lord one thouſand ſeven hundred 
« and thirty-eight, all and every attornment and attornments of any 
« tenant or tenants of any meſfuages, lands, tenements, or heredita- 
“ ments, within that part of Great Britain called England, dominion 
% of Wales, or town of Berwick upon Tweed, ſhall be abſolutely null 
« and void to all intents and purpoſes whatſoever ; and the poſſeſſiom 
< of their reſpective landlord or landlords, leſſor or leſſors, ſhall not 
ebe deemed or conſtrued to be any wiſe charged, altered or affected 
« by any ſuch attornment or attornments: Provided always, That 
„ nothing herein contained ſhall extend to vacate or affect any at- 
1 tornment made purſuant to, and in conſequence of ſome judgment 
at law, or decree or order of a court of equity, or made with the 
« privity and conſent of the landlord or landlords, leſſor or leſſors, or 
to any mortgagee, after the mortgage is become forfeited, 

«It is alſo further ee bee and after the faid twenty- 
* fourth day of June one and ſeven hundred and thirty-eight, 
every tenant, to whom any declaration in ejectment ſhall be de- 
ſireted for any lands, tenements, or hereditaments, in that part of 
«© Great Britain called England, dominion of IVales, or town of Ber- 
« wick upon Tweed, mall forthwith give notice thereof to his, or her, 
% landlord or landlords, or to his, her, or to their 'bailiff or reciver, 
under penalty of forfeiting the value of 3 years improved or rack- rent 

Hof the premiſes. ſo demiſed, or bolden in the poſſeſſion of ſuch te- 
: 8 : 46 nant, 


24 The Paffice of Diſiteſs aud Rente uin. 
« nant, to the perſon of whom he or ſhe holds, to be recovered by 
« action of debt, to be brought in any bf his Majeſty's courts of 
record at Meſiminſſer, or in the counties palatine of.Chefler, Lun- 
© caſter, and Durham, reſpectively; or in the courts of grand ſeſfions 
« in Wales, wherein no effoign, protection, or wager bf law, ſhall be 
c, allowed, nor above one imparlance. | . 
„ And it is further enacted, That it ſhall and may be lawful for 
cc the court, where ſuch ejectment ſhall be hroughtz to ſuffer the 
&« Jandlord or landlords to make him; her; or themſelves defendant of 
c defendants, by joining with the tenant or tenants, to whom ſuch de- 
& claration in ejectment ſhall be delivered, in caſe he or they ſhall ap- 
« pear ; but in caſe ſuch tenant or teuants ſhall refuſe or neglect to ap- 
« pear, judgment ſhall be ſigned againſt the caſual ejector for want of 
& ſuch appearance; but if the Jandlord or landlords of any part of the 
« Jands, tenements or hereditaments, for which ſuch ejectment was 
„ brought, ſhall deſire to appear by himſelf or themſelves, and con- 
« ſent to enter into the like rule, that, by the courſe of the court, 
be the tenant in poſlefſion, in cafe he or ſhe had appeared, ought to 
have done; then the court, where ſuch eject nent ſhall be brought; 
„ ſhall and may permit ſuch landlord or landlords fo to do, and order 
<« a ſtay of execution upon ſuch judgment againſt the caſual ejeQorz 
„ until they ſhall make further order therein. 

& And to obviate ſome difficulties that many times occur in the 
6% recovery of rents, where the demiſes are not by deed, it is further 
« enacted, That from and after the ſaid twenty-fourth day of Fune 
„1738, it ſhall and may be lawful to and for the landlord or landlords, 
„ where the agreement is not by deed, to recover a reaſonabie ſatiſ- 
« faction for the lands, tenements, or hereditaments, held or occupied 
e by the defendant or defendants, in an action on the caſe, for the 
« uſe and occupation of what was ſo held or enjoyed; and if in evi- 
« dence on the trial of ſuch action any patol demiſe, or any agreement 
(not being by deed) whereon a certain rent was reſerved, ſhall ap- 
« pear, the plaintiff in ſuch action ſhall not therefore be nonſuited,; 
«© but may make uſe thereof as an evidence of the quantum of the da- 
„mages to be recovered. 8 
lt is allo enacted, That from and after the twenty - fourth day of 

« FJune one thouſand ſeven hundred and thirty-eight, where any ten- 
ant for life ſhall happen to die before or on the day on which any 
«rent was reſerved, or made payable upon any demiſe or leaſe of any 
« lands, tenements, or hereditaments, which determined on the death 
« of ſuch tenant for life, that the executors or adminiſtrators of ſuch 
<« tenant for life ſhall and may, in an action on the caſe, recover of 
« and from ſuch under-tenant or under-tenants of ſuch lands, tene- 
« ments, or hereditaments, if ſuch tenant for life dies on the day on 
* which the ſame was made payable, the whole, or if before ſuch - 
« day, then a. proportion of ſuch rent, according to the time ſuch 
«© tenant for life lived of the laſt year, or quarter of a year, or other 
time in which the ſaid rent was growing due, as aforeſaid, making 
all juſt allowances, or a proportionable part chereof reſpectively. 
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Che Pialiice 6rDileets imvRovievin.'” 24; 


And for a rak 5 2a diſtreſs may be  Juſtified ont 
all the village. 11 H. 7. 18 E. 3. 11. 

And a perſon may ſei x herrivt: ſervice in any place where be finds 
it, though not within his fee. 6 E. 3. 209. | 

If a man diſtrains cattle, and puts them in pound, and then takes wenn 
out, he may diſtrain, or take them again in any place. 24 H. 6. 18. 
| Yet for rent or other thing due for any lands or tenements a mim 
cannot diſtrain but upon the ſame land c. chatged therewith :' but 
if he comes to diſtrain, and the owner ſeeing his purpoſe drives away 
the beaſts, or carries out the goods in his view, he may well purſue; 
and if he take it preſently an Tuch freſh purſuit, though in another's 
ground or houſe, or in the highway, the taking is lawful, let who 
will be the owner of the goods. Vide 11 H. 74. 33 H. 6. 52. 34 
H. 6. 2 . 4. 6. * 38. 1 Roll. br. 671. 1 Inf. 164, 
2 Inſl. 132. 

But by ſtat. 11 Gee. 2. ans; 19: leſſors or landlords, or perſons im- 
powered by them, may take and ſeiſe as a diſtreſs for arrears of rent, 
any cattle or ſtock of their tenant, feeding or depaſturing upon any 
common appendant or appurtenant, or any ways belonging to all ar 
any part of the premiſes. 

So if the lord diſtrains within his fee, and the tenant dives * 
out of his fee, he may take them again in any place. 44 . 3. 29. 

So where a bailiff attaches a horſe which is reſcued, and carried into 
another county, he may on freſh purſuit take him again in any . 
33 H. 6. 52. and 55. 34 H. 6. 18. Plnod. 38. 

. If a man comes into a common inn, his goods, or beaſts ſnhall not 
be diſtrained there; for that would be very n to the Lo me 
good. 3 E. 3. Difireſs 19. 

Yet cattle coming to London, to make profit thereof ( for ſo was the 
pleading) were diftrained in a cloſe-they were lodged in on the road, 
for rent of the land, and adjudged a good diſtreſs. 2 Lutw. 1165. 

3 Lev. 260. Vide 3 Cre. 549, 628. 

3 afterwards on a bill of Chancery it was deereed, the owner 
ſhould be repaid the value of his cattle, and all his charges both in 
law and equity, becauſe the landlord had been guilty of a fraud, by 
encouraging and giving leave to the owner to put in his cattle, "ond 
then diſfraining them contrary to the faith of his own leave ſo be. 
2 Vern. 129, 130. 

If one turns his cattle into land charged with a rent- charge, they may 
be diſtrained upon the land, though neither ſeuονjꝶ or conchant there; 
contra if they eſcape. 15 E. 7. 17. Vide 2 Leon. 7. 2 Vern. 131. 

The lord may — the houſe of his tenant to diſtrain, if the door 
be open. 38 H. 6. 26. 

But if he finds the houſe faſt with a bar Ec. and break in to diſ- 
train, it is wrongful. Fitz. Diftreſs 21. 

. The lord may diſtrain the cattle of the pairon within bib glebe, 


33 H. 6, 35. | | | 


A man cannot diſtrain but in the land Ac. leaſed, except the leſſee 
grants it may be taken on other land Sc. 9 H. 6. . | 
Piſh in a pool or pond cannot be diftrained. 1 Cre. 188. 

But vide Dyer 117. A diſtreſs for an annual ſum upon the river 
The difference where cattle c. are diſtrainable or not, when put 
by the owner c. into any place, and when they eſcape thither, may 
be ſeen in Lutw. 2579, 1580. 2 Vern. 131. Wet 5 


- 
- 


What things are not diftrainable, 


GL: 4 = \ ' ? | 
4 UC things of which no replevin lies cannot be diftrained, be- 
0 cauſe they cannot be known again; as money cannot be diſtrain- 
ed, unleſs it be in a bag ſealed. 22 E. 4. 50. Fitz. Diſtreſs 14. 
1 Roll, Rep, 59. | 55 | 
_. Fiſhes in a pond cannot be diſtrained. 1 Cre. 188. Nor poultry. | 
2 Inft. 133. 
Cattle of the plough ſhall not, if there be other diſtreſs ſuſſicient 
beſides. Dyer 312. Co. Lit. 47. 
An anvil in a ſmith's ſhop ſhall not. 14 H. 8. 25. 
Nor a mill-ſtone that is ſevered for pricking &c. Ilid. 
Nor any tools or inſtruments of a man's trade. Co. Lit. 47. 
Nor the books of a ſcholar. 1bid. 
Nor a man's wearing apparel. 2 If. 133. 
Nor a garment or cloth in a taylor or weaver's ſhop. 22 E. 4. 40. 
10 H. 7. 21. Co. Lit. 7. 
Nor ſacks of corn or meal in a mill. Co. Lit. 29. 47. or in a mar- 
ket. Jbid. 
Nor corn growing, nor after it is ground, 18 E. 3, 4. 
Nor a 5 in a ſmith's ſhop, or in a hoſtry or inn. /[bid. 
Nor while the rider is on his back, i. e. for rent. Vide Fitz, Reſ- 
aus 14. Cro. El. 550. 
But contra for damage-feaſant. 1 Vent. 36. 1 Sid. 440. Quere. 
Sheaves or ſhocks of corn c. not in a waggon or cart cannot be 
diſtrained, becauſe there can be no return, nor does a replevin lie of 
them. 2 H. 4.15. 22 E. 4. 50. 11H. 7. 14. 21 H. 7. 39. 18 
E. 3. 4. ſed vide ſtat. 2 WV. & MM. cap. 5. pot. | 
Alſo by the diſtreſs and carriage there would be loſs and damage by 
ſhedding c. 1 Noll. Abr. 666. 


Cattle put into b/ac4-acre, and ſtraying into white-acre, for default { 

of inclofure, cannot be diſtrained. Dyer 365, and 317. 39 E. 3. 3. 
For no default was in the owner of the cattle. bid, | r 
Cattle delivered by the ſheriff to the tenant in dower for ſeiſin of F 
rent, ſhall not be diſtrained for arrears of rent of the ſame lands. 40 q 

E. 3. 22. | 

arn brought on a horſe for a neighbour to weigh, cannot be diſ- 
trained, becauſe it was brought thither only for a ſpecial intent, M. 2 
30, 40 Elz. in C. B. adjudged, Wide Cro, El, 596, Salk, 2 1 
e | or 0 


Che Pluntke vf'Dilieets and Rejleviiſis” 3x 
Nor any thing chat is i in cuſtody of the law, while it ſo continues , 
as things diſtraiged damage- -feaſant, goods taken 1 in execution t 
. « But by ſtat. 8 Ame, goods Sc. taken in execution may be ſeif- 
« ed by the landlord for rent, if only a year due. And if any tenant. - 
c removes his goods clandeſtinely & Ec. the landlord may within five 
<« day after ſeiſe c. and (ell, Proviſo, not to ſeiſe or take goody 
« eg. ſold boa fide fot valuable con ideration heſere ſeiſure made.. 
But this time of five days is enlarged to thirty days by ſtat. 11 0 66. ' 
* 
By the Nat. de di rin, ſcacearii, 51 H. 3. none ſhall be Uiſtraighd 
by the beaſts that gain, i. e. "manure his land, nor dy his ſh but 
until another diſtreſs or chattels ſuffſicient be Found, (except for da- 
mage · feaſant) which extends to all diſtreſſes, as well at the ſuit of the 
King, as of à ſubject. 2 If. 133. 91. # 11240155 , 2007 ma 
But no Agen can be täkkn on tne King's lands while in his poſs 
ſeſſion, | 1 ; DIY 208: | 
Nor can a . Jiftreſs be made of armour or 3 or ys 
els, ſo long as there are others ſufficient. Nor of ſheep, ſaddle-horits, 
beaſts of the plough, poultry, or fiſh. 2 Inf. 133. ſed quere. 
Nor can two diſtreſſes be taken for one and the ſame rent. Cro. 
El. 13. Me. 7. . 
Except there were not dateien at the time of firſt taking. Vide 


Lutw. 1536. | 1 fl FA 
Vet by the ſtat. 17 . 2. cap. 7. whees the cattle &e. 
trained are not of the full value of the arrears for which they argidaſs i 


trained, the party, his executors and W may. diſte ain 


again. 1 i qypl 69) 
e ANV. 
| What are e dftrainable. 14 we, 
b l ins 
AY ſuch things of which a replevin lies, — which may. Beg 
known again, and reſtored to the owner intire,” and are not | 
naturally wild, may be diſtrained, 1 Roll. Abr. 667. 1-2 n „ 
As money in a ſealed bag. 22 E. 4. 50. r Noll. Rep. 5% init 
So may a cart or waggon full of corn or grain. _— 2 . 4. 8 
2 Inſt. 82. 1 Joe. 197. 2 Med: 61. N 2 vn l 
Or horſe laden with ſheaves ge. 22 E. 4. „oo 1 
And other goods may be diſtrained beſides cattle. — E. 3.4. 1 
Alſo if a. horſe'be laden with ſheaves, it ſeems the boite only, ötf 
ſheaves only, may de diſtrained for ſervices. 1 Roll. Abr. 66. 
And though a Norſe with the rider on him cannot be —— for 
rent, yet it ſeems he may if damage · ſeaſant, and may be led to! thei 
pound with the rider on his back. 1 Vent. 36. 1 Sid. 440. 
So horſes Cc. drawing a cart laden, may be ſevereu 1 Aan 
diſtrained for rent-ſervice. 1 Sid. 422. 440. 
So though there be a ſervant or other perſon in the cart. : Pant. bo 
2 Reb. 529, 595, 631. 
Yet it has been held otherwiſe for rent, though allowed for damage 


feaſant, Yide Cre, El. 7. 8, Mar. 91. 
ooh t 72 And 


And though formerly a man could nat diſtrain for rents or ſervices, 
any hay or looſe corn in heaps, or ſacks, or in the ſtraw, vide Fitz. 
Avavry 189. 1 Roll, Abr. 667. 15 Cc. yet now by ſtat. 2 . & M. 
ell. I. c. 5. Any perſon having any rent. arrear due upon any leaſe 
or contract, may ſeiſe (or diſtrain) any ſheaves or cocks of corn, or 
<« corn looſe, or in the ſtraw, or hay in any barn or granary, ot upon 
4 any hovel, ſtack or rick, or otherwiſe, upon the lands charged 
« with ſuch rent, and lock up or detain the ſame, where found, as a 
« ꝗiſtreſs replevied.” | | 

Corn and. other fcuits of the earth were formerly not diſtrainable 
until , ſevered, but now by ftatute 11 Geo. 2. cap. 19. ſect. 8. all 
ſorts of corn and graſs, hops, roots, fruits, pulſe, or other product 
whatſoever, growing on the premiſes, may be diftrained for rent; 
and the tenant is to have notice of the place where depoſited &c. 
within a week after; and if he pay or tender the rent, and coſts and 
charges before the produce is ripe, cut, or gathered, the diſtteſs is 

The houſehold furniture of a lodger by the original landlord, 


Go | 07 exceſſrve difireſſs 


Diftreſs of more than the value could not be reckoned exceſſive 
tor the expences of knights of parliament, becauſe the King was 
in 2 manner party. 13 H. 4. 2 Inft, 107, 167. 
And no diftreſs could be ſaid exceſſive that was taken for homage or 
fealty, becauſe of the high eſteem thereof in law. 27 Af. pl. 51. 28 
"AP. pl. 50. 42 E. 26. 4 Co. 8. b. 2 Infl. 10. 

So if one diſtrain four horſes and a cart for 25. rent, this is not ex- 
ceffive, becauſe of the entirety, they being all fixed to the cart. 
8-H. 4.15. 20 E. 4. 3. 2 Vent. 183. 2 Infl. 107. 19 1 

And ſo it is ſaid of a Bid or flock of ſheep, i. e. where they are en- 
tire, and cannot well be ſeparated. 20 E. 4. 3. 8 EAR 

But if 40 ſeveral ſheep are taken for 2 d. or 16 oxen for gd. this is 
exceſhye, becauſe they are ſeveral. 41 E. 3. 26. f | 

if two oxen are taken for four pair of gloves, or 20 ſheep. are 
taken, = for one pair, and ten-for another, this is exceſlive. 29 E. | 
24. u , I . 

5 in diſtrains a horſe or an ox for 1 d. if no other diſtreſs 

were on the land, it is not exceſſive; but if ſheep, ot ſwine Cc. were 
there at the time of taking, it is an exceſſive diftreſs, becauſe he might 
have taken a beaſt of leſs value. a 1%. 267. 
Note: By the ſtatute of Marlbridge, made 52 H. 3. cap. 4. diſtreſſes : 
muſt. be reaſonable, and not too gteat. And by the ſtatute de diffric-. 
tiene ſcaccarii, made 51 H. 3. if the lord takes an unreaſonable diſtreſs, 
an action lies on that ſtatute againſt him. 

But an indictment or information will not lie againſt him for tak- 
ing. ſuch unreaſorable diſtreſs, becauſe only a private offence, _ 


SQ?.34 


91. 
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Che Prater of Diltects/and Buſtebiiti . > 
the caſe of The King v. Ledgingham, 1 Ad. 71. 288. ' 1 Lev. 229. 


. 205, 1 Vent. 104. 

If the lord diftrnina for rent or ſervices, he need not give nates * 
the tenant for what he diſtrains; for the tenant by intendment of law N 
knows what is in artear for his land. 45 K. 3. 9. 

And ſo it is where the lord diſtrains for an amerciament in a leet. 
Tbid. 


Fot notice is not neceſſary, where the matter is preſumed to be 
known without it. 1 Salk. 4 


The bailiff that diſtrains ought to give notice in whoſe right it * 
See Bro. Diſtreſs 78. 

But though a man diſtrains hes one thing, yet when he comes * 
a court oſ record, he may avow for another.. Bro, Diſireſ 2. 

What and how notice ſhall be given debe the * ſold, vide. 
the ſtatute 2 W. g MH. 

If the lord or another diſtrained ſeveral times for rent or ſervices 
22 none in arrear, the tenant may by the common law have an 5 

de ſouvent diſtreſi. F. N. B. 178. But if he diſtrained for hom 
or 1 ealty ſo oſten that the tenant could not manure his land, pn the 
tenant could not have that action. 4 Co. 8. b. 

This action lay at common law, in which the writ was f 
and the count ſpecial, and the judgment therein was not — the de- 
fendant ſhould recover ſeiſin for that be had before, but that he mould 
hold the lands ab/que multiplici diſtrictions. 8 Co. 50 4. 6. a 

And it has been commonly held, that two diſtreſſes cannot be nkin 
for one and the ſame cauſe ; and ſo is the caſe of Falls and Sail im 
Lutw. 1535 Sc. in treſpaſs, the declaration was for taking his-cattle+ 
Ce. ſuch a day, and other cattle the ſame day ; and a plea in dar by 
demiſe of part of a rectory reſerving rent, and that 204, was'in-arrear 
ec. and ſo juſtifies the firſt 2 of 151, and the latter for the te- 
ſidue; and on demurrer thereto, judgment was for the plaintiftl. 

Becauſe the ſecond diſtreſs was not lawful, for one cannot have 
two diſtreſſes for one and the ſame rent, and it was his 2 he did 
not take a ſufficient diſtreſs at firſt. Vid: Gro. El. 1 

And the reporter queries, whether the | ſecond a in pct 
had been juſtifiable, though it had been pleaded, that at the time of 
takin > firſt diſtreſs there was not a ſuſſicient diſtreſs on the land 
demiſed, and that the firſt diſtreſs was but of ſuch a value G. 

But, in our opinion, that, and ſome other late judgments, ate ill 
founded, eſpecially ſince the ſtatute 17 Car. 2. cap. 7. which enafts, 
* That where the cattle diſtrained, are not of the full value of the 
« arrears of rent c. for which they are diſtrained, the 3 
<< executors, and adminiſtrators, may diſtrain again.“. 

And it is admitted in the caſe of * and Eddows, Call. 248. That 
where a diſtreſs dies, the diſtrainer may diſtrain again. See 3 Cro. — N 
2 Leu. 174 Cre. Car. 148. 2 Inf. 102. 13 H. ＋ 7. Ray. : 


720» 
Pe Halt, Chief Juſtice, If a diſtreſs. 51 * in pound, the eien . 
en for the diſtreſs failed by the ac 5 GOD, 1 _— 


Che Pute or Dittrefs'aw Neptun 
pag unleſs it be made appear che Fe ee in 10 default,” 
alk. 248 


n On 2 vitreſs lowed, whether: the diſtrainer may diftrain 


again?! 
If a diſtreſs be 4 of cocks or cattle . OY the owner 


may reſcue them before they ate impounded; Vid. Co. Lit. 47: 5. a 


247. Lord Raym. 104. 
"Bot if'a diltreſs taken without cauſe be impounded, gie owner can- 


not break the pound, and take them out, becauſe they are in cuſtody 
of the law. id. 1 And. 31. 

Yer if one takes cattle as damage feafant 8 cauſe, and: puts 
them in 2 pound, and the owner makes freſh ſuit, and finds the? door 
unlocked, be may juſtify the taking out the cattle in parco an, C. 
Lit. 47. b. F. N. B. 100. Winch 80, 8. Salt. 247 W f 


But where one diſtrains my cattle without cauſe, yet a ſievs of 


his own head cannot reſcue them from him. 30 E. 3. 35. % F. NV. 
B. 102. E. 4 


Fet if one Amrein my cattle, together with the cattle of 7 8 whbs h 


out cauſe, __ S. or I may le the reſcue of all the cattle. 
h 


39 E. 3. 35. per Thorp. - Vide Lal. Ab. 673. Q. WS 1 
A-commoner may diſtrain a ſtranger's cattle, and avow ſhewin 


damage to himſelf, or have an action on the c; if he can alle — 
any damage to himſelf, as that he could not have his common'' in % 


ample a manner as he ought. 3 Lev. 104. ; & 
If a comimoner puts his ſheep into a common, and they, together 


with the ſheep of B. who has no right of common there, are diſtrain- 


ed damage-feaſant, and in one flock chaſed towards the pound, he 


may ſtop them all, and drive them to a convenient place to ſever his- 
ſheep: — the reſt. Co. Fac, 568. 1 Roll. Rep. 163. and it is (aid 


he might drive all back into the common again till ſevered, - But. 


note ; 2 the pleading therein was held ill, and therefore Judgement a 


againſt him. 


If one coming to diſtrain damage-feaſant, ſees the beaſts in his ſoil, 
but the owner, on purpoſe to prevent it, chaſes them out before they | 


are taken, the owner of the ſoil cannot diſtrain, or if he do, the own-. 


er of the beaſts may reſcue them; for the beaſts ought to be 1 a 


feaſant at the time of the diſtreſs. Co. Lit. 161. > 

Where a diftreſs taken in the King's highway for ſerviees We, ma 
be reſcued, vide Cro. El. 710. and ſtat. Marib. cop. 15; 2 way 131. 
1 Aud. 71, 72. 

And where cattle muſt be levant and couchant before ep can be 
diſtrained for rent. Yide Lutw. 1577 to 1581. 

And note; by the ſtatute 2 W. & MH. eff. 1. c. 5. upon any pound- 


breach or reſcue of goods or cattle diſtrained for rent, the party igriev- 


ed'in'a peck! action on the caſe ſhall recover his 8 5 and 


See 5 Mad 362. and Salk. 248. An ancher, fails and cable of a” 
ſhip diſtrained for toll or port-duties, ibid. 250. That goods deli- 


vered to a ttadeſman to be manufactured, are not'diſtrainable for rent; 


ibid. 249. That goods delivered to a common carrier that carries 3 
or 


cs Aa «thy — a 


.The:Prattice of Diſtreſs and;Replevin. 3 
for hire, are privile from a diſtreſs whilſt in his cuſtody. And ſo 
it means of goods ye of a ſtage-coach'-griver, if the maſter 
takes a hire for their carriage. See Salt. 282. 249, 2506. 

But note, in 5 40d, 362, it is ſaid, and not denied, that tho? many 
things are privileged from a diſtreſs, as a horſe on which one rides, 4 
carriet's horſe and goods, a horſe at a ſmith's ſhop, cloaths at a- tay- 
- Jor's ſhop c. becauſe not fit that the rent of a ſtranger ſhould be 

paid with ſuch things: Vet this muſt be underſtood here there are 
not goods ſufficient beſides to be diſtrained, 2 Stra. 717. 2 Lord Raym. 

1424. 10 K e Nö 1 


How diſtreſſes are to be diſpoſed of. 


HE perſon who. diſtrains any things that have life (as cattle &.) 
ought to put them in a pound overt, that ſo the owner may re- 
ſort to feed them; ſor in that caſe the owner is to keep them at his 
peril, Co. Lit. 47. b. 2 Iiſt. 106. | "ob 
Yet the diſtrainer may put them in a pound covert or cloſe; 'but 
then he ſhall keep them at his peril, tho' he ſhall not have any ſatiſ- 
faction for his trouble or charge. bid. 3 8 108 
A pound overt is a pinfold made with timber or ſtones c. for ſuch 
purpoles ; or the cloſe of him that diſtrains of a ſtranger with his con- 
ſent. A pound covert or cloſe, is when goods c. are impounded in 
a houſe &c. Vide Co. Lit. 47. N 
By the common law a man who diſtrained was bound to remove 
his diſtreſs, if the tenant's intereſt continued, or elſe the lord became 
a treſpaſler by his detaining poſſeſſion of part of the demiſed premiſes, 
But the ſtatute which made corn in ſheaf Cc. diſtrainable, enacted, 
That it might be ſecured upon the land. Foy 
And now by 11 Ges. 2, c. 19. Perſons taking diſtreſs for rent, may 
impound and ſecure the diſtreſs in ſuch place or part of the premiſes 
as ſaall be moſt fit; and egreſs and regreſs to view, appraiſe, buy, 
carry off Sc. are given by this act, with like remedy for pound 
breach and reſcous, as in other caſes by former fatutes. | 
And if a man diſtrains dead goods, as utenſils of a houſe, or ſuch 
like, which may take damage by wet or weather Sc. he ought to 
impound them in a houſe, or other pound covert or cloſe: for if he 
impounds them in a pound overt he ſhall anſwer for them. 
Co. Lit, 47. b. N = 
Note; A perſon who wiſhes to take advantage of the ſtatute of 
Marl. or 1 & 2 P. C. M. cap. 12. muſt do it by way of action on 
the ſtatute, ſo as to entitle the King to a fine; and cannot do it by 
way of a treſpaſs an the caſe, or a plea in bar Sc. and driving into a 
city or vill that is a county of itſelf, though within the ſame: county, 
is a driving out of the county. Vide 3 Leu. 48. 2 Infl. 131. 191. 
And if the diſtreſs be impounded. in ſeveral liberties, it is an offence 
within the words, ſeveral places, of the act 1.89 2 P. M. Vide Dyer 
377+ b, But where three perſons diſtrain a flock of ſheep, and — 
| | | rally 


rally impound them in three ſeveral pounds, yet they ſhall forfeit but 
one ee and one treble damages; as adjudged in Mo. 453. 
and Ney 52, | 

In 3 it is ſaid, That if the action be brought againſt them 
feverally, each of them ſhall pay five pounds. But guære. N 

And whether the diſtreſs be of live things or dead, they cannot be 
impounded in any pound either overt or covert, above three miles 
from the place of taking, and that within the ſame county. 
Co. Lit. 47. | N 

If a man takes a horſe for a diftreſs, and puts it in pound overt, 
and the horſe leaps three times, over the pound, which is of the 
common height, for which Treaſon he ties him with a halter 
to a poſt in the pound, whereby he ſtrangles himſelf, yet this will not 
excuſe the diſtrainer, but an action of treſpaſs lies againſt him, Raym. 

20. 
/ If a cow is taken for a diſtreſs, the diſtrainer cannot milk her; 
for though ſhe be the better for it, yet he ought not to do good to 
the owner withou this conſent ; and if the cow periſhes thro” not milk- 
ing Cc. yet the diſtrainer may diftrain again, and thus is at no da- 
mage thereby. 1 Roll. Abr. 673, 879. Cro. Car. 148. Ae. 

| 4 perſon diftrained a hog damage-feaſant, and put it in a common 


pound, from wheace it eſcaped, and then brings treſpaſs againſt the 


owner for the damage done. Holt Ch Juſt. &c. held it did not lie; 
for it was the plaintiff's fault to put the hog in a pound which could 
not hold him: alſo it is the diſtrainer's pound (vide F. N. B. 100) 
who might have put him in any other place, even in a pound covert, 
If a diſtreſs dies in the pound, the action revives; for the diſtreſs 
failed by the Act of GOD; but it is otherwiſe where it eſcapes, 
unleſs it can be made appear the plaintiff was in no default ; for his 
default ought not to intitle him to another action, nor ſubject the 
defendant to a double puniſhment for the ſamè cauſe, viz. Loſs of 
his hog, and this action. Salk. Rep. 248. | 
If there exiſts a cuſtom in a town, That if a butcher kills any 
beaſt there, and ſells the fleſh in the market, he ſhall pay two-pence 
For every hide, and that the bailiffs may diſtrain the hide, if denied: 
provided the cuſtom be good, and that a hide ſo diſtrained is well taken, 
yet the bailiffs cannot tan the hide to prevent its rotting ; for 
the cuſtom to diſtrain the hide does not enable them to tan it, the pro- 
perty being quaſi altered thereby, the marks by which it may be 
known again being taken away, ſo that the owner cannot have it 
again, or replevy it in kind. 2 Roll. Abr. 562. | 

It is indeed there ſaid by Popham, That in ſome caſes a man may 
meddle with and uſe a diſtreſs, where it is for the benefit of the 
owner ; as if a perſon diſtrains armour, he may cauſe it to be ſcoured 
to avoid ruſt; or if raw cloth, he may cauſe it to be fulled c. but 
this ſeems not law, as is evident from the caſe of the cow milked, 
above cited And in Vent. 37. is a caſe cited, where one diſtrained 2 
trunk for cent, and being informed there were things of value in — 


1 ile aw Att tot i 


The Pine or Bitten and Replebtn- 4 
be cauſed it to be corded to prevent damages 3 but for this care Me. 
he was adjudged a treſpaſſer ab initieses. 
If turfs lie in a common damage-feaſantz 2 commoner may diſtrain 
them, but he cannot burn them. T. Jon 139. ited 

A man cannot work a diſtreſa, becauſe he has tio rty therein, 
nor poſſeſſion in right, but only a bare power by act of law to take it 
as a pledge or ſecurity Sc. Dyer 20. 

So if a perſon has the diſtreſs on a return jrrepleyiſeable, he cannot 
work it, becauſe the judgment is to remit it to the pound, there to 
remain Cc. Gwen 124. | | 

But cattle taken upon a withernam may be worked and uſed; as if 
they be cows they may be milked, or if oxen or horſes, be reaſonably 
worked, becauſe in that caſe they are delivered in lieu of the - party's 
own cattle. 1 Leon. 90. 3 Leon. 235, 236. 

Where a diſtreſs cannot be removed, it muſt be ſecured in the land 
or place where taken, ſtatute 2 V. & M. cap. 5. he | 

If a Lord takes a diſtreſs for an amercement in a leet, he may im- 
pound or ſell it at his pleaſure, 8 Co. 41. . 

A diſtreſs in a court- leet may be ſold, Stat. 3 H. 7. 4. 

A diſtreſs taken for a fine, for not repaiting highways, may be 


* IT. 


WH fold. Star. 18 Elz cop. 10. 5 log 
Where a ſtatute ſays, that a penalty ſhall be levied by diſtreſs, 

1 power to ſell is alſo given without further words, 6 Adod. 83, 

) But though the words in acts of parliament (ro be levied by difireſs} 
f imply a ſale, and give the officer diſtraining a power to ſell, yet If 
x ſuch officer ſells on credit, when he might for ready money, he is 
: immediately chargeable to the party for whom the diſtreſs was taken. 
| Ibid, | 525 Want! 
: A diſtreſs and ſale for breach of a by-law is ill, for a corporation 
f can only diſtrain for breach of a by-law, except there be alſo a cuſtom 

to ſell. Co. Lit. 145. 

y A diſtreſs is taken only as a pledge or ſecurity for another thing 
4 due; and by the common law, the taking did not alter the property, 
5 and therefore the party could not fell it; and ſuch ſtatutes as have 
; enabled the diſtrainer to ſell &c. do not extend to a diſtreſs taken for 
e breach of ahl se (x Ng 
* 13 8 1795 | 

10 Precedents and directions for making and conducting à diſtreſs from 

the ſeizure 10 tbe ſate, 
The form of a warrant 10 diftrain, 


1 by theſe preſent, That I G. H. of London, 
Gent. do hereby authorize and appoint L. of Cc. to take any 
perſon or petſons to his aſſiſtance, and entet into the houſe of G. H. 
in Cc. and there make a diſtreſs of all ſuch goods and chattels as ate . 
10and-upon the premiſes, vr any: part thereof, for twenty pounds, for 
one half year's.rent due to me the-faid G. . at Lach- day laſt. And 
6 t G aftet 


3 


42 . 
after the ſaid! goods are ſo Aiſtrained, if the 7. doth not within the 
time limited by the act of parliament for that purpoſe made, pay the 
ſhid rent, or feplevy the faid good, then and in ſuch caſe I do here- 
by authorize you the ſaid L. to cauſe the ſaid goods to be appraiſed, 
and according to! ſuch"appraiſement to make ſale thereof to any per- 
ſon' or petſons as will buy the ſame; and to diſpoſe of the money ariſ- 
ing by the ſale, in ſuch manner as by the ſaid ſtatute is directed: and 
for your fo doing this ſhall be your ſufficient warrant, Witneſs wy 
hand and ſeal this thirteenth day of April 1765. 9 G. _ 
Witneſs, | 
J. B. 
D. 
: Note; The above'warrant muſt be ellen on a treble K 
ſheet of ſtamped paper, or you may make a warrant in the fol- 
lowing form on paper without a ſtamp : | 
To Mr. F. F. my bailiff, greeting, 2 
- Diſtrain the goods and chattels ot A. B. in the houſe he now dwells 
in, ſituate &c. for ———— pounds, being for one year's rent, (or 
as the caſe may be) due to me for the ſame, at Michaelmas-day laſt 
paſt; and for your ſo doing, this hall be your 4 ſufficient warrant, 
Dated GC c. | J. R. 
4 
When you enter che houſe of the tenant whoſe goods you are to 
ſeiſe, it will be proper to take hold of a chair, or am other of the 
goods of the ſaid tenant, and ſay, You diſtrain this and the Teſt of 
the goods in this houſe for ſo much rent/due to Mr, G. H. at Lady- 
day laſt ; and then proceed to take an inventory of the 1 as 
| follows : : 


4 


An abe of the goods Aframed &cc. rs ö 


In the parlour. 


Six leather -bottom chairs, walnut- tree frames. 
One mahogony dinning-tadle. 


One large pier looking-glaſs and two ſconces in WE 
quered frames. 


A on, ſteel- fender c. 


| In the dinning-room, 
Six chairs Ec. 


The inventory may be taken by the perſon who diſteains the goods 
nor is an appraiſer neceſſary till after the end of the ſive days Fowl 
— the rent, or . goods, by fine. 2 U. 1 
« I, cap 5. n 
After the inventory is taken, you muſt write at the- bottom of the 
ame. a notice to the tenant, to 3 ſuch diſtreſs be ing 


92992 97 made, 
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made,.;ahd:the- time when the rent and charges of «diſtreſs muſt de 
paid, ot che goods teplevied, n of , 145 Ne l £244 
, If-the;goods are ſccured in the houſe, the following notice muſt ber 


given ven verbatim if nut) ſo much as relates! toi the ſecuring the goods 
muſt be omitted ; if ſecured ſtom off the Ar mee in bis 


nN . e of Tc OY +Q- 
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Netice-of ary to _ whols at: tbe bottom _ the — a 
Das "9 © 
Mr. 'CfT; | - TX ar 


ARE NOTICE, That have this d bel diſtrained the 
0 „And chartels in the above in ntory particularly men- 
tioned; "(by 4 Wow of arr authority" for that purpoſc from Mr. G. H. your 
landlord) for one half year's rent due and in' arreat to me Hor to the 
ſaid T. B.) o Lach- day laſt, for a bouſe 89. in and have 
fecured thr ſaid god. and chattels in tbe dining - room one pair of flairs-in ths 
faid hmuſe; and that unleſs you pay the ſaid rent and charges of diſ- 
treſs, or replevy the ſaid goods tmdchartels within-fivedays from the 
date hereof, they will be ſold according to law. Dated the Ab + 
, 270g. 2 
Yours G. . 
The landlord or bailiff 's game, as 7 — caſe = be, 


one, 


& # 


+> a 


Menorendan "of lum a true copy of . inventery 7 th 
| Tenant. 


True copy of the above inventory and notice was this 
day of —— 1773, delivered. ro the above mentioned 
C. 7. in the preſence of us a 

= F. 


- + *+ 
9. 
— 4 
- G I 
- 


Directions. 
A true copy of this inventory and notice muſt be lek with the te- 
nant, or ſome of his ſervants, if there is any perſon in the houſe, Ur 
faſtened on the door, or put into the key- hole, or left. iu ſome Fgp0- 
rious part of the bouſe, if nobody is therein. It is proper to Rave a 
perſon with you when you make a diſtreſs, to examine the inveftory, 
and to be a witneſs to the tranſaction, if called on for that purpoſe. 
The ſafeſt way is to remove the goods immediately, and in your 
notice to acquaint the tenant where they.are removed; but it is Pow 
moſt uſual to let them ſtay on the premiſes, and leave a man in pgſ- 
ſeſon to protect them till you are entitled to fel] them by law, with hy 
is on the ſeventh day, becauſe the ſtatute ſays, You are to zive five 
days notice, and it is held and underſtood to be five whole days, which 
muſt be excluſive of the day the diſtreſs was made, 


| | G82 If 
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If che tenant wants further time to raiſe'the money, and the landlord- 
chuſes to give him ſuch indulgence, he muſt take amemorandum from 
tenant, that poſſeſſion is continued at his requeſt, and by his deſite, 
or landlord would be à treſpaſſer in continuing ſame beyond the time 
limited by the ſtatute, and liable to an action for ſo doing. > 
On the ſeventh day, you ſhould ſearch the ſheriff's office to ſee if 
the goods are replevied ; if not, go to the premiſes, and if tenant is 
there, or any body on his behalf, demand the rent and charges of 
diftreſs; if he does not pay the ſame, ſend for a conſtable and two 
ſworn appraiſers; let them ſee the goods taken in diftreſs, and then 
the appraiſers muſt be ſworn by the conſtable, by laying both their 
hands upon a Bible having the New Teſtament in it. The c n 
way is for the appraiſers to buy the goods at their own valuation, and 
a receipt at the bottom of the inventory, witneſſed by the conſtable, 
is conſidered as a ſufficient diſcharge; — if the poi, # taken in diſ- 
treſs are of great value, let there be a proper bargain and fale between 
the landlord, the conſtable, the | appraiſers, and the . purchaſer, 
for the better proving the tranſaction afterwards, if there ſhould be 
occaſion. The conſtable mult adminiſter to the appraiſers the ſollow- 


ing oath ; 


The appraiſer”s oath. 


You and either of you ſhall make a true appraiſement of the goods 
now ſhewn to you, and mentioned and contained in this inventory, 
(the conflable having at the ſame time the inventory in his hand, and ſhew- 
ing it to them) according to the beſt of your judgment. 

8 3o help you God. 


*, 


A minute of the appraiſers being ſworn, 


MEMORANDUM, That on the Of — 1772, 
E, F. of Cc. and J. G. of Cc. two ſworn appraiſers, were ſworn up- 
on the Holy Evangeliſts by me L. M. of Cc. conſtable, to make a 
true appraiſement of the goods mentioned in this inventory, accord- 
ing to the beſt of their judgment. Witneſs my hand, 


| L. M. conſtable. _ 
PRESENT at the time of ſweating, the | 


ſaid E. F. and J. G. as above, and wit- 
neſſes thereto O. P. | 


K. I. 


After the appraiſers are fworn, and have viewed and valued the 


goods, indorſe the following memorandum on the inveatory for the 
#ppraiſers to ſign. 


Memorandum 


Memorandum to be indorſad un the inventory. by | 


We the above named E. F. and J. G. being leon upon ie Holy 
Evangeliſts, by L. M. the conſtable above named, to make a trye 
app raiſement of the goods mentioned in the above i wp 

to the beſt of our judgment, and having viewed the ſaid” goods, 

DO adjudge and value the ſame at the ſum of pounds; and 
no more. As i pas our Ny _ e 2 * 


12 E G. 2 


After hs 4 are ſold for the beſt price you can get for abe Games, 
you muſt deduct the arrears of rent and all — 1 _ 


the overplus (F any) muſt be paid or applied to the dn r 


Notice where the tenant requires a further time fo payment o the 
rent &c. 


Mr. C. D. 6) 
I hereby deſire you will keep poſſeſſion of my goods which: A 
have this day diſtrained for rent due from me to you in the place 


where they now are, being in (premiſes where difireſs made, deſcribing 


ſame) and I will pay the man for keeping the faid poſſeſion. As wir- 
neſs my hand this fourth day of ——— 772 4. 3. 


If the ſheriff is in poſſeſſion of the goods of a tenant on n execs. 


tion, the landlord need not make a diſtreſs, but ſhould * ee 
him with the following notice: 


* 
22 


Notice to the Peri | 
To John Wilkes, Eq; 
and 
Frederick Bull Eſq; 


q Sheriffs of Middleſex. 
Take notice, that there is now due from J. B. the perſon to whom 
the goods belong, you are now in poſſeſſion of, by virtue of his Ma- 
jeſty's writ of fieri fac. &c. returnable (the return) the ſum of 
pounds, for one year's rent due to me at Lady-day laſt, As witneſs 
my bead, Annen C. D. 


d of the ſaid premiſes. 


Note, The man in poſſeſſion of the goods c. is to be paid two 
ſhillings and ſixpence per day, if the tenant keeps bim ; three 
ſhillings and fGixpeace, if he keeps himſelf. 


Coſer 


4 


* dae org and Repein. 


n Gaſes of proflice relating to Are. 


H'E-:books:of a ſcholar, an anvil. in à ſmith's hop, and à mill 

; ::ftaherthat is ſevered for picking Sc. ſiſh in a pond, atid-pauls 

ue tools of trade, cattle of the — if ſufficient diſtreſs-without, 

®garment or-cloth in a taylor or weaver's ſhap, ſacks. of corm or meal 

in a mill or market, corn growing, or ground, a horſe in à ſmith's 

Dep or inn, are not diſtrainable.; nor is àny thing on which replevin 

will not lie, the doctrine of diſtreſs being, that all things repleviable 
are liable to diſtreſs, 

If goods are taken in execution, the landlord | is entitled to a year 8 

kent, and no more. Stat. 8 Ann. | 

The executor or adminiſtrator of a landlord hath the fucks, dr 
under. the equity of the 8 Ann, it being an intereſt veſted. Forteſe, 
Rep. 360. Strange 214. 

The ground landlord. i is- not within the meaning of the ſtat. 8 Aan. 
2 "Strange 787. 

Where land is let for a year, and afterwards at will, for Jeſs rent 
than before, and both rents made payable half yearly ; if at the end of 
the firſt half year, under the laſt demiſe! an execution, comes, the 
landlord' is entitled only to the laſt two half year's rent. Andr. 218. 
Af land let for a years and then part thereof at will, if execution 


Anat. 219. 

There is a Neri in Rat. 8 Ann. that ſame does not extend to the 
King; ſo that landlords on extents, outlawries &c, ate excluded 

from their rent, when on execution at the ſuit of the King, &. 

Caſes, C. B. 

Living things diſtrained muſt be put in a pound overt, that the te- 
nant may feed them: the landlord m 1 put them into a pound covert, 
but then he muſt keep them at his peri], without being able to recover 
ſuch expences from the terant. 1 Inft 47 +. 2 Hf. 16. 

Goods that may recelee damage from the weather, muſt be put 
where they will be ſecure therefrom ; if damaged, the landlord. is an- 
ſwerable. bid. 

A diſtreſs of cattle or goods is not to be taken or driven out of 2 
county where the diſtreſs made, nor above three miles from the. p 
where taken. Goods diſtrained at one time, ſhall not be — 
in ſeveral places, ſo that the owner be forced to ſue ſeveral replevins, 
under forfeiture of 5 I. to the party aggrieved, and treble damages, 
the pound keeper not to take for poundage above 4 4. under forfeiture 
of 5 L and the money above the 4 d. Stat. Marlb. & Mm. 1. 1 & 2 
. P.& M. 

A cow diſtrained cannot be milked by the x din ; if ſhe periſh 
for want thereof, he may diſtain again. 

The di deiner cannot work a diſtreſs 1 cattle, becauſe he hath 
no property therein, nor poſſeſſion in jure, the law gives it him only 
as à pledge or 1 8 Dyer 280. A Ja 

land- 


comes, the landlond is not entitled to any part of the rt he- 8 mat 


% 
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be Puter ot Ditirels mvKvpſebate” = 
A landlord may enter the houſe of his 'tehant to diſtrüin, I che door 
be open j but if barred, he muſt not break it opea'to mate his U. 
treſs. Stat. 38 Hen. 6. Fitz. Diftreſs A St Hmowot 

A landlord making an W n is to be ptievouſly'amerced. 5 
Stat. 52 Hen. 3. 1 Ven. 104. | | 

A horſe bringing goods to marker, — brought to market to . 
ſold, goods on a wharf or warehouſe for exportation, goods in the 
hands of 2 factor, goods delivered to a'carrier to be carried for hite, 
and wool in a neighbour's barn, are goods of a third perſon, ' which 
cannot be diftrained by a landlord for rent, though found: on his pre- 
miſes, Bur. vol. 3. p. 1489. 

Goods left at an inn, or other place, a chariot ſtanding i in a couch 
houſe belonging to a common livery ſtable, being parcel of, and rent- 
ed with ſaid livery ſtable, may be diſttainechby the landlord for rent 
in arrear, though the property of a third perſon; ſo may goods or 
houſehold furniture of a lodger or inmate. Bur. vol. 3. P. 1500. 

An action of treſpaſs brought for a diſtreſs made under ſtat. 2. 8 
M. held good. 4 Mad. Rep. p. 231. 

Notice of the goods of a ſtranger taken for tent euant or e 
muſt be given either to the owner of the goods, ot the tenant of the 
lands ſo Tiſtrained on. 4 Med. Rep. p. 39 

The' tackle of a ſhip is not airaloabi⸗ . right for toll; but 
by cuſtom it may; the law making a difference between the diſtreſs: 
which is allowed for rent and that for a toll, 5 Mod. Rep. p. 362. 

On a diſtreſs for 25 where part of the rent diſtrained for is due, 


and part not, on a re/@e made of ſuch diſtreſs, the diſtrainor can he- 5 


ver recover damages hat part which is not due, though refentd, 
[bid. p. 366. 


A lifireſs may be made on a tenant of part of a houſe before quarter- 
day, by virtue of a general warrant for a pariſh rate. '6 Med. R. 

214. | 

If the tenant removes from that pariſh to another in the fame 
county, he may be diftrained on for ſuch rate by a warrant from the, 
juſtices. Mid. 


If he removes aasee the ne, chere the remedy- againt him for 
ſuch rate fails. Mid. g 


If a landlord ſeises part of his tenants goods for rent in arrear in 


{ the name of the whole goods on the premites, this is deemed x ſeizure” 


of the whole. 6 Mad. Rep. p. 215. 


By ſtat. 2 V. & M. cab. 8. if a landlord or his batliff ſeines goods 

1 muſt be immediately removed, except it be of hay or corn. — 
iſtreſſes on penal ſtatutes muſt be Yevied by warrant of a | Jaftlce 

of peace. bid. 83. 

— a ſecond diſtreſs is made on a arſon for the fame rent, his ieme- 

is by-recaption, 7 Mod. Rep. vol. 7. p. 18. 

On a diſtreſs of live ſtack, if the ſame eſcapes, the owner can bare 
no —_ againſt the diſtrainor by action of damages. " Md. Bo. 
p. 21 89 2 


No 1 can be made for tent after the diſtrainer's term is at an 
end, Abid, 204, 


A diſ- 


* 
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. A diftreſs taken in two different diſtricts may be ſold in either, af- 
ter giving 1 oy party notice, heing an entire di which cannot be 
ſevered. Med. Rep, p. 76. 75 

A diſtreſs taken in two counties may be, A by the authority 


of the officer in one county. 1 Raym. þ. 5 
A diſtreſs taken in two places, for one — 9 ought to be impound- 
ed together, Ibid. 

_ Perſonal notice of a diſtreſs anſwers the intent of the ſtatute. Did. 
Notice to the owner of goods taken on a- diſtreſs, is ſufficient. 
1 Raym. p. 54. * 

The goods belonging to a ſhip may be diſtrained, for the port- 
duties of goods ſhipped on board ſuch ſhip. hid. 216. 

II a diſtreſs for damage feaſant die in the pound, or eſcape, they can- 

not be retaken ; but if fog tent, the party may diſtrain again. Did 


. diſtreſs may be made to enforce an appearance in 

an inferior court. Ibid. 610. 

f ſuch goods are reſcued, the ſteward of the inferior court may let 
a fine on the party. bid. 

Tue officer in levying ſuch fine muſt not break open a door. bid. 

Tf on a diſtreſs of live cattle, the ſame eſcape out of the pound, the 
party cannot bring an action of treſpaſs for ſuch eſcape, unleſs it * 

s it was without default. bid. 658. 

If cattle, after they are diſtrained, are put into a pound overt, and 
die, there he Prey diſtraining may bring his 1 for the rent, or 
may diſtrain again. bid. 662, 1 

f they are flolen thereout, he has the ſ- ve remedy to re- 
cover his rent. bid. | 

While goods, cattle, or any other thing, are diſtrained, it is a bar 
againſt bringing any action of treſpaſs. 1bid. 663. 

On a diftreſs of live ſtock, the diſtrainer is not obliged to keep 
them in a common pound, but in a pound overt. bid. 664. 

The pound where the cattle are put, is deemed in Law the pound 
belonging to the diſtrainer, though on another man's ſoil ; and if 
broken open, and any injury ariſes to the diſtrainer, an action lies 
againſt the party. bid. 

If cattle taken on a diſtreſs are put into a pound overt, and ſuch 
cattle eſcape thereout, without the diſtrainer being the cauſe thereof, 
the diſtrainer may have his action of treſpaſs. bid. 665. 
ru 3 may diſtrain corn in ſheaves for the arrears of an annuity. 
leſcus 


Forteſcue 361. 
here lands lie in two counties not contiguous, and are demiſed 
together, a diſtreſs for rent of the ſame made on live ſock in one 
county cannot be driven into another, 1 p. 55. 
If things taken on a diſtreſs, are ſold at the appraiſed price, 5 
law will intend that they are fold at the beſt price, Ibid. 
An illegal diſtreſs may be reſcued before it is unpounded, but not 
afterwagds, bid. 105. 
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Cattle that eſcape into a tenant's land, without the default of the 


owner of ſuch cattle are not diftrainable for his rent, till they are 4 


vant and couchant on ſuch land. bid. 169. 
By ſtat. 32 Hen. 3. cap. 37. an executor of a tenant for life of a 
rent charge, may diſtrain for the arrears of ſuch rent charge, tid. 


" Cane diſtrained for rent in arrear muſt be returned on payment of 
ſuch arrears, though ſuch cattle have been returned irrep eviſable. 
Did. 6 

If Ply. diſtrained on makes a tender of the damages, the goods 
diſtrained on ought to be diſcharged. Jbid. 719. 

The writ of Withernam ought to be ſtaid on tender of the damages 
aſſeſſed. Bid. 720. 

The party diftrained on may bring an action of FR if aſter a 
tender of the arrears the diſtreſs is detaingd, though after a return of 
ſuch diſtreſs irrepleviſable. Void. 

Cattle diſtrained for rent muſt not be tied up in the pound. id. 

No action lies after a diſtreſs made for the ſame diſtreſs, unleſs the 
diſtreſs dies, or eſcapes, through the defendant's default. Mid. 

The landlord, after having made a diſtreſs, mult remove the goods 
at the end of the five days after by the ſtatute, or he is a treſpaſſer, 
and an action of treſpaſs will lie againſt him. Strange, vol. 2. p. 719. 

An action of treſpaſs does not lie for making an exceſſive diſtreſs, 
where the entry made for making ſuch diſtreſs was lawful ; but other- 
wiſe if it was not. Tbid, p. 857. 

Where there are two parcels of land diſtinAly let; the adh 
cannot make a joint diſtreſs for both rents. 1b:d. p. 1040. 

If a landlord making a diſtreſs of catt'e, impounds them in another 
county, this act will not make him a treſpaſſet, ſo as to ground an 
action of treſpaſs againſt him. bid. p. 1272. 

A landlord has no remedy againſt the ſheriff for the rent in arrear, 
where the ſheriff comes in under an execution, if he does not make 
his demand for ſuch arrears prey the removal of the goods ſo taken 
in execution. Strange vol. 1. p. 9 

Nor can the adminiſtrator of a ſandlord within ſtat, 8 Ann, cap, 14. 
Ibid. p. 212. 

When an execution comes into a houſe where there is a year's 
rent, or under, due, the ſame muſt be paid by the ſheriff to the land- 
lord of ſuch premiſes, without any deduction whatſoever. 11d. vol. 
2. p. 76 

The x ai landlord cannot come in for his rent in arrear, 00 an 
execution againſt the goods of the under leſſee of ſuch premiſes, bid. 
9p. 78 

Where there are two executions againſt a tenant's goods, and there 
are two years rent due to the landlord, he cannot have the two year 's 
rent under ſuch executions. hid. p. 1024 

If the outward door of a houſe is open, the n or his bailiff 
may juſtify the breaking open the inner door to make a diſtreſs for 
rent. Caſes Temp. Lord Hardwicke, p. 168. 
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Foreign fowl are; diſtrainable under ſtat. 43 Elz. for poors rates, 
although there he other goods on the premiſes more than ſufficient 
to anſwer the rent in arrear. Bur. vol. 1. p. 587, 588. | 
A diſtreſs for an entire duty ſhall not be ſplit, nor ſhall a diſtreſs 
be taken for part thereof at one time, and for another part thereof at 
another time, becauſe it would be oppreflive, which the law will not 
countenance. bid. p. 589. 5 | we 
If a ſeizure be made at firſt for the whole arrears Ic. and the diſ- 
trainor has only miſtaken the value of the goods, he may complete 
ſuch ſeizure by a ſecond diſtreſs, provided the ſame be for the ſame 
ſum due and in arrear. bid. p. 590. 

On an excffve diſtreſs a general action of treſpaſs cannot be main- 
tained for ſuch exceſſive taking, the party's remedy muſt be by a 
ſpecial action, grounded on the ſtatute of Maribridge. Ibid. p. 590. 


RPPLEVINS, 


The nature of them. 


A RE of two forts, viz. by writ and by plaint. The writ is given 
F by the common lau, and is an oxiginal ifluing out of the Chancery. 
It is vicentiel, and in the nature of a juſtice's, impowering the ſheriff to 
do juſtice to the parties applying for the ſame, 

hough this writ is not returnable, yet the proceedings had thereon 
may be removed into the X. B. or C. B. by writ of pone, brought 
either by the plaintiff or defendant, If the defendant brings a writ of 
ne, he muſt aſſign his cauſe of removal at the end of the writ. If 
brought by the plaintiff, he may remove the ſuit without any cauſe 
ſhewn. | 
If the party proceeds by plaint, which is a remedy given the ſub- 
ject by the ſtatute of Marlbridge, 52 Hen. 3. cap. 21. whereby it was 
enacted, © That if any beaſts be taken, and wrongfully kept, the 
„ ſheriff, on complaint to him made thereof, may deliver them with- 
c out let or gainſaying of him that took them, if they were taken out of 
% a.liberty ; but if taken within any liberty, and the bailiffs of ſuch 
&« liberty will not deliver them, then the ferif, on ſuch bailiff's 
« default, ſhall deliver them.“ | 
By this Halute the ſheriff may, on a plaint made to him without a. 
writ either by pare! or by precept, command his bailiff to deliver, that 


is, make a 7eplevin of the things taken, and may take a plaint out of 


the county court, and may make a replevin immediately thereon, 


PEE The agſigu of the writ of replevin, 


It is brought to have goods, cattle, or other things which have 


been diſtrained, either for rent or any other cauſe, returned to the 
party on Tecurity given by him to the ſheriff, to proſecute the writ 
with-eftect, and return the goods &9c. again, if ſuch diſtreſs ſhall be 
adjudged lawful, If the paity does not purſue his writ, or = _ 
5 ; ſtreſs 
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diftreſs be found lawful, then the defendant, who, in this ſuit, is cal- 
Jed the avowant, and avows or juſtifies the taking of the goods &c. ſhall 
have the diſtreſs returned to him again on bringing his writ, de retorne 
habendo for that purpoſe. | | ö 5 

| If the goods c. diſtrained on are not taken by the ſheriff on the 
firſt writ of replevin, the plaintiff may have an alias and pluries, neither 
of the two firft are returnable on a day certain, though the pluries is. 

In an action of replevin, if proceſs continues to a pluries, and the 
ſheriff returns thereon, in C. B. that the defendant claims property, tho 
no day is expreſsly given by the writ to the parties, but to the Heri 
only, to excuſe his contempt for not ſerving the proceſs before, On 
the return of the writ, the parties may appear and plead, viz. the 
plaintiff may declare, and the defendant may plead to it, and ſuch 
procedure will not be deemed erroneous, for there is no other writ 
iſſues after this. If the pluries be returned in three weeks of St. Michael, 
and nothing is done in the matter till Fafter term following, the 
paities may then appear and plead, if they think proper. | 

On the pluries, if the ſheriff returns, that the things Ac. are elaigned 
in places to him unknown, ſo that he c1uld not deliver them to the plaintiff. 
On this return made by the ſheriff, the plaintiff may have a capyas in 
Il ithernam, which writ is a mandatory order to the ſherif to take the 
cattle or goods of the defendant, and detain them till the cattle or 
goods diſtrained on, are refored to the plaintiff, If the ſheriff returns a 
nibil on the firſt ¶ ithernam, then an alias and plurics may iflue, if theſe” 
writs are returned nihil by the ſheriff, then an exigent may iſſue, - 

On the return of the exigent, the defendant may come in and gage 
deliverance, that is, find pledges to deliver the cattle, goods 89c. taken in 
diſtreſs, if found againſt him. If the plaintiff declares on an wncore 
detent, and proceeds to trial on the right of diſtraining, if a verdict be 
found for the plaintiff, he ſhall recover his coſts and damages; if on 
the contrary, a verdict is found for the defendant, he ſhall be entitled 
to a writ of retorno habendo. | 5 

If on the premiſes aforeſaid the defendant. appears, then no writ of 
Vl ithernam will lie, but he muſt gage deliverance, or be committed, If 
the plaintiff ſhall count on an uncore detent. and a verdict is found for 
him, that the cattle, goods c. are not delivered, he ſhall recover 
the value, and coſts and damages; and if found for the defendant, he 
ſhall have his coſts and damages, and a writ of retorno habendo, 

Tho' the writ in replevin may be general, yet the count or decla- 
ration thereon muſt be certain and particular, and ftate to the court ' 
the numbers, kinds, and qualities of the cattle, or other things diſ- 
trained on, that the ſheriff may be enabled to make a deliverance of 
the ſame. 

In a, declaration for taking cattle, the plaintiff muſt ſet forth the 
particular place where ſuch cattle were taken, or the declaration will 
be deemed” naught for uncertainty. | | 

The ſheriff is to deliver according to the writ directed to him, 
wherein the ſpecies, kinds, of qualities of the thing to de delivered 
are particularly expreſſed, If he delivers one thing for another, ot 

1H 2 4. © does 
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does not comply with the letter of the writ, an action on the cuſe may 
be brought againſt him for ſuch default. Be. 
It is held, that if a count or declaration in replevin be certain to a ( 
general intent, there needs no particular deſcription of the cattle, 
. goads, or other thing diſtrained on, for that it lies on the defendant 
in his avewry to ſhew the cattle, goods, or other thing taken, with par- 
ticular certainty, the avowry being in the nature of a declaration. 

If the count or the avowry, or if both, be uncertain in deſcribing 

the kinds and qualities of the cattle, goods, or other thing taken, 
gs. the ſheriff may, on a writ of retorno habende, enquire into thoſe mat- 
| ters, and return the ſame accordingly. | 

A ſuitor may have the writ pf retorno habendo in every caſe, where it 
appear the defendant was in poſſeſſion of the cattle, goods, or other 
thing, if the ſame are delivered on the replevin. 

If on the retorno habendo the defendant cannot have the cattle, goods, 
or other thing diſtrained on returned to him again; as for example, 
where the ſheriff returns on this writ that they are dead Ec. the de- 
fendant may then take out a ſci. fa. againſt the pledges given by the 
plaintiff, and if on this ſci. fac. the ſheriff returns a nihil, the defen- 
dant may have a ſci. fac. againſt the ſheriff himſelf, for his default in 

not taking pledges, or in not taking ſufficient pledges, for thoſe in 
law are deemed no pledges at all. 

If on the retorno habendo iſſuing, the ſheriff returns a fugavit into an- 
other county, or that he cannot have the view or that the cattle &c. 
are eloigned to places unknown to him, or that the bailiff of the liberty 
(if in aliberty) has returned either an elongata, or that the cattle &c, 
are impounded in ſome particular place, then he may have a writ of 
H ithernam, and after three captas's returned nibil an exigent. 

On the writ of retorno habends for cattle Sc. the ſheriff muſt either 
return a deliberari fect, or ſomething in excuſe, as an elongata, or that 
no perſon came to ſhew him the cattle, goods c. 

On an elongata returned by the ſheriff on the writ of retorno babends 
does not conclude the defendant from afterwards pleading non cepit 
to the action, becauſe ſuch return was neceſſary, and the ſheriff could 
not avoid making the ſame, and for that reaſon no aCtion lies againſt 
the ſheriff for a falſe return of an elongata, where he is not able to 
make a deliverance agreeable to the command of the writ of retorno 
habendo. | | 

After an elongata returned to the writ of retorno habende, and a writ 
of | thernam iſſued, if the defendant pleads non cepit to the action, he 
ſhall have his cattle, goods, or other thing taken in diſtreſs returned 
to him again, and ſo he 'ſhall where he claims property; for where 
either the taking or the not taking is in queſtion, it is but reaſonable _ 
he ſhould have his cattle, goods, or other thing returned to him 
pending the ſuit. 

The party who brings the ſuit, and who is called the plaintiff in 
replevin, muſt bave a real property in the cattle, goods, or other 
thing taken in diſtreſs at the time they were ſo taken, or he cannot 

maintain bis ſyit, | 35 
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If the defendant pleads that ſuch property is in a ſtranger, and the 
ſame ſhall be ſo found by. the jury, be ſhall have a return of ſuch 
cattle, goods, or other thing taken in diſtreſs, without any ſug- 
geſtion in nature of an avowry; and if it appears by the verdict given, 
that the plaintiff had no property in the cattle, goods, or other thing 
taken in diſtreſs, judgment ſhall be given againſt him. | 

If a writ of fecond deliverance iſſues, it is a ſuperſedeas to the writ of 
retorno habendo, but not as to the inquiry of damages, which may be 
ſuſtained by the taking ſuch cattle Sc. | 

By fiat, 1 & 2 M. and IA. cap. 12. it is enafted, That the ſheriff 
ſhall, at the firſt county court, or within two months after he receives 
his patent, depute, and proclaim in the hire town, four deputies, 
not dwelling above twelve miles from one another, who are to make 
replevins, and deliverance of diſtreſs, in ſuch manner as the ſheriff 
himſelf ought ta do, and the ſheriff may hold plea thereof, and de- 
termine the ſame in the county court. | 

If cattle, goods, or other things, for rent, or damage feaſant, or 
for any other cauſe, the owner muſt go to the cownty clerk, or to ſome 
deputy. appointed by the ſheriff, under the aforeſaid fatute of Phil. and 
Mary, for the granting of replevins, to have a precept in replevin, in 

order to retake the cattle, goods, or other thing ſo diſtrained. 

When ſuch replevin is granted, the party in whoſe favour the ſame 
is made, or ſome other. perſon on his behalf, muſt, with one or more 
ſureties, enter into a bond to the ſheriff, that he will proſecute the 
repleuin with effect. : 

[ By flat. 11 Geo. 2. cap. 19. it is enacted, That all ſheriffs Sc. hay- 
ing authority to grant replevins, ſhall, on every ſuch replevin of a diſtreſs , 
for rent taken in their own names, take from the plaintiff and two re- 
ſponſable perſons as ſureties, a bond in double the value of the goods 
diſtrained, (ſuch value to be aſcertained by the oath of one or mote 

. credible witneſſes, not intereſted in the goods or diſtreſs ſo taken, 
which the perſon granting the replevin is to adminiſter), conditioned 
for proſecuting the ſuit with effect and without delay, and for duly 
returning the goods and chattels fo diſtrained, in caſe a return ſhall be 
awarded before any deliverance be made of ſuch. diſtreſs, and the „be- 
riſh Cc. taking ſuch bond, ſhall, at the requeſt and coſts of the 

_ avowant, or perſon making conuſance, aſſign the bond to the avow- 
ant, or perſon aforeſaid, by indorſing the ſame, atteſted under his 
hand and ſeal, in the preſence of two or mops\witneſles. This affign- 
ment of the replevin bond may be made without ſtamp, provided the 
aſſignment ſo indorſed be duly ſtamped before any action be brought 
thereon ; and if the bond ſo taken and aſſigned become forfeited, the 
aſſignee may bring his action, and recover in his own name, and the 

court where Cc. may by rule give ſuch relief to the parties according 
to juſtice, ſuch rules ſo to be granted to be a defeazance to the bond, 
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ſheriff of the county of Surry, in the ſum of 


TDoye farmof the replevin bond. 


NOW ALL MEN by theſe preſents, That we J. B. of Ge. 
and C. D. of Ec. are held and firmly bound to V. H, Eſq; 
— pounds of law- 
ful money of Great Britain, to be paid to the ſaid N. V. or his cer- 
tain attorney, executors, adminiſtrators, or aſſigns, for which pay- 
ment to be well and truly made, we bind ourſelves, and each of us 
by himſelf for the whole and in groſs, our heirs, executors, and ad- 
miniftrators, firmly by theſe preſents, ſealed with our ſeals this 
in the year of our Lord 1773, and in the 14th year of 
the reign of our Lord George the Third, by the Grace of God of 
Great Britain, France, and Ireland, King, Defender of the Faith, and 
ſo forth. _ | 

'FHE CONDITION of this obligation is ſuch, That if the 


above bounden A. B. do and ſhall appear at my next county ccurt, to 


be holden for the county of Surry, at the town of Croydn, in the (aid 
county, on Thurſday the 4th day of May next, and do proſecute there 
with effect his ſuit, which he has commenced againſt R. R. for the 
taking and unjuſtly detaining of (the things taten in diſtreſs, naming” 
them particularly) the goods of him the ſaid A. B. and do make a re- 
return of the faid goods, if a return of the ſame ſhall be adjudged, 
that then this preſent obligation ſhall be void and of none effect, or 


- elſe ſhall remain in full force and virtue. 


Sealed &, Tp 
This bond is engroſſed on a ſheet of half crown ſtamped paper, 


which is procured and done by the ſheriff or his deputy. 


The manner of proſecuting the writ of replevin. 


After the above bond is given, the ſheriff may iſſue his precept to 
his bailiff to replery the cattle, goods, or other thing diſtrained imme- 
diately, in which precept he is to give a day unto both parties, until the 
next county ceurt, At the day ſo appointed by the ſheriff, the plaintiff 
in replevin may he efſorgned, if his plaint be entered; but if he makes 
default, then the defendant may demand judgment, 

The defendant is not to be effoigned at the day fo given; for if he 
makes default, the diſtreſs ſhall be at the ſame court awarded to the 
plaintiff ; but if both plaintiff and defendant appear on the firſt day, 
either by attorney or in perſon, then the plaintiff ought to put in his 
declaration, whereto the defendant is to plead by avotwry, or other- 
wiſe, at the next court day afterwards, | 

If the cattle, goods, or other thing, are not taken, or delivered 
on the firſt precept, then the plaintiff in replevin may have an alias 
; If the cattle, goods, or other thing are not taken on the alias re- 
plevin, nor ſufficient cauſe ſhewn why they were not, in that caſe the 


plaintiff may have a pluries replevin. 3 
; y 
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By tat. 16 Henry 7. cap. 14. The ſhetiff may, by para, command 
his bailiff to replevy the eattle, goods, or hatever elſe may be diſtrain- 
ed, and ſuch precept, by pool, is as good and effectual as by warrant 
in writing. + > 1 . S 
Theſe replevins by plaint may be removed out of the county cou 
into the K. B. or C. B. by writ of recordari brought by either the 
plaintiff or defendant. If brought by the defendant, he mult ſhew 
the cauſe of ſuch removal of the plaint at the end of the writ. 


Form of the plaint in the county court. 


Surry county court, T the county court of V. V. Eſq; ſheriff of the 

ro wit. county of Surry aforeſaid, holden at Croyden, 
in and for the ſaid county, the day of ——— i! 
the year of the reign of our Sovereign Lord George the Dhicd, 
now King of Great Britain, and ſo forth, and in the year of our Lord 
1773, before 7. 7. A. R. ſuitors of the ſaid court, it is thus contaia- 
ed, among other things: 

A. B. complains againſt C. D. of a plea of taking and unjuſtly de- 
taining cattle, goods, or other things (as the caſe may be) to wit, 
(here name the things taken particularly) of And belonging to the (aid A. 
of the price of pounds, and ſo forth, againſt gages and fafe 


pledges. 7 n 
For the plaintiff. 5 Pledges to proſecute er 2D 
For the defendan:. Richard Roe, 
H. W. Eſq; ſheriff, | 
Porm of the precept of replevin. 
Surry, . Eſq; ſheriff of the county aforeſaid, to the bailiff 
to wit.“ * of the hundred of „and alſo to my bailiff T. T. 


for this turn, and to each of them jointly and ſeparately, greeting: 
WHEREAS A. B. has found me ſufficient. ſecurity, as well for 
proſecuting his claim, as for returning his cattle Cc. namely, (what 
they canſi/t of ) which C. D. took, and unjuſtly detains, as it is ſaid, if 
a return of, them ſhall be adjudged; THEREFORE I command 
you, and each of you, jointly and ſeparately, on behaif of the King, 
that you cauſe to be replevied and delivered to the aforeſaid A. B. his 
aforeſaid cattle c. (whatever the diſtreſs is) and that he puts by, or 
Sc. by ſureties and ſafe pledges, the aforeſaid C. D. fo that he be at 
my next county. court, to be held at Croydon, in the county aforeſaid, 
to anſwer the aforeſaid 4, B. of the plea of taking, and "unjuſt 
detaining the cattle Sc. aforeſaid, and in what manner c. you and 
to be certified to me at my next county court, or £9c. under a pain to be 
incurred. Dated under the ſeal of my office, the 


in the year of our Lord 1773. 


By me V. M. ſheriff. 
* 


— — 


. habe 


* 9 


3 


Che Pzatzice-of Diffreſs and Replebin. 


Ik the precept is granted by the deputy ſheriff, then he muſt ſet hi 
name at the bottom of the precept of replevin thus: | | 


By me A. A. one of the deputies of the ſaid ſheriff, 
k ccording to the form of the ſtatute, No 


The form of the writ of recordari. 


GEORGE the Third, by the Grace of God of Great Britain, 

France, and Ireland, King, Defender of the Faith Sc. To the 
ſheriff of Surry, greeting, We command you, that in your full county 
you cauſe the plaint to be recorded, which is in the ſame county, with- 
out our writ, between A. B. and C. D. of the cattle, goods, or other 
thing, of and belonging to the ſaid C. D. taken and unjuſtly detain- 
ed, as it is ſaid, and that you have the ſame record before our Lord 
the King, at H gminſler, on (the return) under your ſeal, and the 


' ſeals of four lawſul knights of the ſame county, of ſuch as ſhall be 


preſent at the ſaid record, and that you prefix the ſame day to the 
parties, that then they may be there ready to proceed in the ſaid plaint 
as ſhall be juſt; and have you there the names of the ſaid four knights 
and this writ, Witneſs ourſelf at Heſminſter, the day 
of ——, in the 13th year of our reign, 

Let this writ be executed, if the ſaid A. B. deſires it, and not 
otherwiſe, | | 

When this writ is brought to the ſheriff, he muſt read the ſame in 
open court, and muſt make a record of the plea and ſuit in the pre- 
ſence of four ſuitors, and annex the record ſo made to the back of the 
writ and return, and certify the ſame under ſeal, and under the ſeals 
of the four ſuitors, into the court from whence the writ iſſued ; and 
alſo muſt ſummon the defendant to appear at the day of the return. 


The ſheriffs return indorſed on the writ of recordari. 


Y VIRTUE of this writ to me directed, in my full county, 

held at Croydon, in the county of Surry within mentioned, on the 
day of „ in the 13th year within written, I 
have cauſed the plaint to be recorded, which is in the fame county, 
without the King's writ, between the parties within written, whereof 
mention is within made; which ſaid plaint appeareth in a certain 
ſchedule to this writ annexed; and I have that record before our 
Lord the King, at H gſminſter, at the time within mentioned, under 
my ſeal, and the ſeals of T. T. C. C. K. K. and R. R. four lawful 
knights of the ſaid county, who were preſent at the ſaid record; and 
1 have prefixed the ſame day to the parties within written, that then 
they may be there ready to proceed in the ſaid plaint as ſhall be juſt, 
as within I am commanded, 


— — 


V. V. Eſq; ſheriff. 
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If the ſheriff or his bailiffs, on any of the foregoing replevins re- 
turns at the next county court, that the cattleare elozgned c. or makes 
any other return thereon, whereby it appears they could not deliver 
the cattle, goods, or other things taken in diſtreſs, for ſome default 
of the diſtrainor. In that caſe the ſheriff ought to make, or cauſe enquity 
to be made, if the matter returned be true, and if he finds the ſame 
ſo to be, then the plaintiff is entitled to his precept in Mithernam, to 
take the proper cattle, goods, or other thing of the party diſtraining 
to the amount or value of the chattels, goods, or other thing ſo taken 
and diſtrained by him. "hp nd tack as "mol 


: Form of the pretept in Withernam, #1, Ie 


_ Surry, I. W. Eſq; high ſheriff of the ſaid county, to all and fins 
to wit, * gular my bailiffs of the ſaid county, greeting: 

FORASMUCH AS A. B. hath come before me, and fourid me 
ſufficient ſecurity, as well to proſecute his complaint, as to return 
his cattle, goods, or other thing diſtrained, as the on may be, If a 
return thereof ſhall be adjudged: AND THEREFORE, by virtue 
of my office, I have often commanded you, and every of you, that 
you, or ſome one of you, ſhall cauſe to be replevied and delivered to 
the aforeſaid A, B. his cattle, goods, or other thing diſtrained, which C. 
D. took, and unjuſtly detains, as it is ſaid, and that you, on my ſe- 
veral precepts of replevin to you directed as aforeſaid, have certified, 
that the catil/e, goods, or other thing difirained as aforeſaid, are eloigned 
to places to. you unknown, ſo that you could not have the view of 
them; THEREFORE I now command you, and every of you, 
that you, or ſome one of you, take in I ithernam chattels to the value 
of the ſaid cattle, goods, or other thing diſtrained of the ſaid C. D. 
to be delivered to the ſaid A. B. for his cattle c. as aforeſaid taken 
and eloigned as aforeſaid ; And alſo, that you put by ſafe and ſecure 
gages and pledges the ſaid C. D. ſo that he be and appear at my next 
county court at C. (the time when the ſaid C. D. is to appear) to anſwer 
to the (aid A. B. of the plea aforeſaid, and you, or one of you, is to 
return an anſwer to this my mandate at my ſaid next county court þ 
GIVEN under the ſeal of my office, in the .. — year of the 
reign c. 

f on this precept in ¶ithernam the bailiff returns a nihil habet, i. e. 
that the party who hath made the diſtreſs has not any cattle, goods, 
or other thing, to be taken in Vitbernam, then the party who has 
had ſuch diſtreſs made on him as aforeſaid, may procure an alias 
capias in Withernam. 1 5 | *r £5 

And if on ſuch alias capias in ¶ itbernam, the bailiff returns a nibil - 
habet, the party diſtrained on may iſſue a pluries in Mitbernam, which 
he may continue to iſſue as often as a nibil is returned by the bailiff 
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a 


Feoͤ:rm of the plurits capias in Withttnam. 
oke II. G.. To the ſheriff of Surry, greeting: WHEREAS 
ve have many times commanded you, that juftly &c. to A. his 
cattle c. which C. c. or ſignify the cauſe &c, wherefore you would 
not, or could not execute our command many times directed to you 
thereupon, and you have ſignified to us, that after the aforeſaid C. 
took the cattle of the ſaid A. he drove them into your county, and 
from the county aforeſaid into the county of M. wer ifore you could 
not replevy to the ſaid 4. WE being willing to oppoſe the malice 
of him the ſaid C. in this behalf, command you, that you take the 
'cattle of the ſaid C. in your bailiwick in /fzthernam, and detain them F 
until you can replevy to the ſaid A. his cattle c. aforeſaid, accord- 
ing to the law and cuſtom of our realm, and the tenor of our com- 


mands aforeſaid before to you Sc. : 
Note, In this writ, the cauſe alledged by the ſheriff, why he could 
not replevy the cattle &c, ſhould be ſer forth; as for example, 


And after the ſaid C. took thoſe cattle &c, he elbigned the ſaid 
cattle &c, ſo thatyeu-could make no delivery thereof to the ſaid A. 
as you have ſignified to us; WE Cc. command you, that without 
delay you take the cattle r. as the caſe it, in your bailiwick, to the 
value of the cattle &c. of the aforeſaid A. in Withernam, and detain 
them until you can replevy to the ſaid 4. &c. 
If the ſheriff return on the pluries, that he hath ſent unto the hailiff 
of the liberty, who hath return of writs Sc. and that the bailiff of 
the liberty hath given anſwer to the ſheriff, that he cannot execute 
the writ, becauſe he cannot have a view of the cattle &c. which were 
ſo taken, then the court in which ſuch return is made ſhall award a 
writ of I ithernam directed unto the ſheriff, and the ſheriff ſhall there- 
upon make his precept unto the bailiff of the liberty, and if the bailiff 
of the liberty does not make a return thereof unto the ſheriff, then 
the ſheriff ſhall return the whole procedure into the court, and there- 
upon the court ſhall award a writ of ithernam, and a non onittas with 
the ſame, VV 


Form of the non omitias capias is Withernam:- 


FYEORGE the Third Sc. To the ſheriff of Surry, greeting: 
, WHEREAS we have many times commanded you &c. (until) 
or could not execute our command, many times directed to you there- 
upon, and J. of C. bailiff of the liberty of S. whom you; have made 
to have the return vf bur writ, has anſwered you, that he could not 
do execution of that writ, becauſe he could not have a view of the 
cattle £9c. aforeſaid, as you have ſignified to us; WHEREFORE 
we command you, that without delay you ſhould take the cattle * 


a 
t 
q 
f 


the condition of the bond given to the ſheriff, or becomes nonſuit in 


LY 
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of the aforeſaid C. in your bailiwick in /[ithervam, and detain them 
until you could replevy to the ſaid A. his cattle & according to the 
tenure of our command c. thereupon to you directed, or ſhould kg- 
nify to us the cauſe Ic. why you could. not c. and you baye return- 
ed to us, that the ſame J. bailiff of the liberty aforeſaid, whom you 
have made to have the return Ce. hath given you no anſwer, there- 
upon we command you, that you do not omit, becauſe of the liberty 
aforeſaid, hut that you eater into it, and take gc. in + itheryem, 


until &c.-according to &c. before you c. Wiitnets Se. 


Nate, The party in the comnty court has no remedy beyond the ply- 
ries capias.nn ¶ ithernam, and therefore the proceedings on th 
writ of H-ithernam are ſeldom carried on in the ſheriffs court, ... 

If the ſheriff refuſes to award a writ of Mitbernam, 575 he makes 

a precept to his bailiff to take the others cattle We, in Mibernam, and 
the bailiff will not execute the proceſs, and the party diſtrained on 


cannot have the cattle delivered in Iithernam in caunty court for 


any other-cauſe in either of theſe caſes, the party: diſtrained on may 
have a ſpecial writ of  :tbernam out of the court of Chancery, by the 
filacer of the proper county, directed to the ſheriff,, commanding 
him to make execution of the firſt judgment. e N 


Form of the writ of Withernam from the Chancery...” 


GEOR GE the Third &c. To the ſheriff of Sur, greeting: 
A. hath ſhewn unto us, that C. had unjuſtly taken and detained 
the cattle Cc. of the ſaid A. and the ſaid A. proſecuted .veſore you for 
replevying to him the cattle aforeſaid, according to the la and cuſ- 
tom of our kingdom; and although it was teſtzhed by K. your bailiff, 
whom you ſent to replevy the cattle &c. of the ſaid A. and found by 
an inquiſition made in your full county. (as the cuſtom 45) that the 
ſame bailiff could not have a view of the ſaid cattle, Sc. to replevy 
them to the ſaid 4. therefore it was conſidered in your full county, 
that the cattle &c. of the ſaid C. in your bailiwick ſhould be taken 
in Withernam, and detained until his cattle Cc. .aforclaid could be re- 
plevied to him the ſaid A. according to the law and cuſtom of our 
kingdom, yet the ſaid A. has not yet obtained execution of the con- 
ſideration aforeſaid, to the no little damage and grievance of him 
the ſaid A. and becauſe we are willing and deſirous to relieve the ſaid 
A. in this matter, WE command you, if it be ſo, that you take the 
cattle Cc. of the Taid C. in Withernam, and detain them until you 
can replevy to the faid F. his cattle c. aforeſaid, according to the 
law and cuſtom of our kingdom of England, and according to the 
conſideration aforeſaid S . | 4 ne i 
If the party diſtrained on purſues not his replevin, according to 


+712 the 
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the action, or if the right of ＋ be found againſt him at the 
trial, then the perſon that took the diſtreſs ſhall have judgment there 


to have the cattle &c. ſo replevied. reſtored to him again, which is 


called a reterno averiorum, i. e. a return of the beaſts, and i in execu- 
tion of ſuch return ſhall have a writ de retorno habendo. 
ek the cattle c. are not reſtored on this writ, then an ae! fol. 

Ws 
Ik the ſheriff returns a nibil on theſe writs, the party who diftraine 
ed may have the like retorno habendo to have the cattle c. of the 
pledges (which were given on the replevin) delivered to him, inſtead 
of thoſe which were firſt diſtrained, and if on the writ againſt the 
pledges, the ſheriff returns a nihil, then the party may have a ſcire fac. 
againſt the ſheriff, that he reſtore &c. out of his own cattle Sc. If 
on any of theſe writs the ſheriff will not do execution, or does not 
duly perform his office, an attachment may iſſue againſt him directed 
to the coroner. 

The fame remedy may be taken againſt the ſheriff, if he does not 
take pledges on a replevin brought, or does not take ſufficient pledges, 
On replevins, the ſheriff is to take two ſorts of pledges, viz. one by 
the common law, which are pledges for proſecuting the ſuit, and the 
other by the ſtatute of Weftminfler 2. cap. 2. which are pledges to 
make a return of the things taken, if ſo adjudged.” 


What Pledges are adjudged ſufficient fer the ſheriff to fake on a re- 
plevin brought. 


They muſt be. ſufficient in eſtate, vis, capable to anſwer in value, 
and alſo ſufficient in law, that is, under no incapacity, therefore 
infants, feme coverts, perſons outlawed c. cannot be taken by the 
ſheriff on a replevin bond. 

The pledges muſt be by the bodies of natural perſons, / therefore 
not of bodies politic, or corporate, nor can he or his bailiff take a 
pawn or ſum of money in lieu of pledges. 

By ftat. 11 Geo. 2. the ſheriff, or his bailiffs in his name, is to 
take a bond both of the ſureties and the party, at the time when the 
replevin is granted, for proſecuting the ſuit, and alſo to make a re- 
turn according to 1 condition. 


His remedy againſt the pleages, if the condition of the bond is not 


performed. 


He may ſue out a ſcire fac. againſt the pledges on which they ſhall 
be compelled to plead ſomething in diſcharge of the ſame, or to tender 
the value of the cattle &c. but on ſuch. ſcire fac. they ſhall not be 
admitted to ſay, they were not pledges ; — this is contrary to the 


return made by the ſheriff. 


If the ſheriff delivers the diſtreſs. to the plaintiff in the replevin, 
without POT: to return it, if the taking be adjudged lawſul, the 
Meriſf, 
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ſheriff, out of his own goods and chattels, muſt, in that caſe, anſwer, 
the lame, | 0d 54 43332 | 2.3 265 

Beſides the pledges for proſecuting the ſuit, there are other pledges 
to be taken by the ſheriff, viz. for gaging 'deliverance Sc. for ex- 
ample, if a perſon has ſued a replevin, but has not the cattle 8c, 
delivered to him thereon, and he that diſtrains avows ſuch taking, 
then the perſon that ſe avows on the plaintiff's ſetting” forth in his 
pleading, that the cattle are; not delivered, and prays pledges, he 
ſhall not only - avow the diſtreſs, but gage deliverance, that is, gite 
in ſureties that he will deliver the cattle ſo diſtrained on, if acjudged 
againſt him. $*;. 0.4630 Area 

Where a perſon claims property, or where the cattle died in the 
pound, or where the diſtreſs was taken in right of the crown, in theſe 
caſes the ſheriff is to /arceaſe. a3}; 21 „ AG 

If on a replevin in the county court, the defendant claims proper- 
ty in the cattle, goods, or other thing taken in diſtreſs, in that caſe 
before the ſame can be replevied, it muſt be decided before the ſheriff 
at the ſuit of the plaintiff by a writ called de proprietate probanda iſſued 
from the courts above, e'er they cn proceed in the replevin in the 
ſheriffs court. . 55 . 03 ee eee 

If on the replevin any thing touthing the freehold comes in queſtion, 
or antient demeſne be pleaded c. the party can proceed no further in 


the county court, hundred court, or court baron. 51 N 
If on the trial on the writ of preprietato probanda, à verdict is found 
for the plaintiff, that is, the party diſtrained on, then the ſheriff is to 
make replevin ; but if a verdi& be ſound for him that took the cattle, 
goods, or other thing, the ſheriff is to ſurceaſe; and muſt return. the 
claim of property on the writ, that it may be tried above again, where 
the property being again put in iſſue, it ſhall be finally determined. 
No one but he who is a party to the replevin can bring a writ of 
proprietate probanda ; therefore if on a replevin the cattle of a ſtranger, 
being no party to the ſuit in replevia be taken, he cannot baye this 
writ. | * 
This writ iſſues out of the B. R. or C. B. if the ſuit is proſecuted 
there, or otherwiſe out of Chancery. | Sar k 
On the replevin being brought, if the plaintiff makes default, and be- 
comes nonſuit before a declaration delivered, or if judgment be given 
againſt him on a verdict, then the perſon who diſtrained may have a 
writ of retorno habends, without making any avewry, if the defendant 
abates the ſuit by plea Oc. he cannot have ſuch writ without making 


avowry. 
Note, The writ de retorno habende is not returnable. 


If the goods, cattle, or other thing taken on a diſtreſs are eloigned 
out of the county where taken, or are ſo ſecreted that the ſheriff can- 
not find them, and this be found by the Gerif5. inqueſt, the party 
aggrieved may have a writ of Withernan directed to the ſheriff for the 
taking of ſo much of the party's own cattle, goods, or other thing, 
to the value of thoſe cleigned. If they are put into a caſtle, or other 

| | place 
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place of ſecurity in dis own county, the ſheriff may tale the poſſe com. 


and break into ſuch place of ſecurity to make replevin. 


If on a replevin the defendant claims property, which on the writ 
de propr prob tried in the county court, a verdict is found for the 
plaintiff, and the ſheriff returns it accordingly on the writ, and alſo 
that the defendant. has eloigned the cattle, goods, or other thing 
taken in diſtreſs, then the plaintiff ſhall have a writ of J/ithernam. 
If the cattle, goods, or other thing taken in diſtreſs, are impound- 
ed in a franchiſe, the bailiff of ſuch franchiſe, by a warrant from the 
riff, may, or if he does not, or will not, the ſheriff himſelf. may 
replevy ſuch cattle Sc. If the plaint be in a franchiſe, and the ſheriff 
makes his warrant to the bailiff, who returns, that he cannot come 
at the cattle, goods c. the ſheriff may enquire thereof at the next 
county court, and the ſame being found accordingly, he may officially 
nt his precept in the nature of a ] ithernam, to take ſo much of the 
ant's goods Mc. in lieu thereof, or the plaintiff in the replevin 

may have a ial writ of }/qghernam from the Chancery. 
| Replevins by-writ in the county court Cc. may be removed into 

the K. B. or C. B. by. writ of porg. | 
Replevins by plaint in an inferior court, may be removed by recor- 


Keplevins by plaint may de removed by certiorari. Hs 
If the plea be depending in any of the King's courts, and the reple 
vin be removed either by pone or recordari, (though the defendant 


' muſt) yet the plaintiff need not aſſign the cauſe of removal in the 


writ z but if the plea is depending in any inferior court, as in the 
court of the hundred or wapentake Ic. or in the court of any lord of 
2 manor Sc. in ſuch caſe the cauſe of removal, either by the plaintiff 
or defendant, muſt be ſhewn in the writ. 
If the replevin be removed out of the county court, or court baron, 


by the writ of pone or recordari into the C. B. Cc. and afterwards the 


plaintiff in the ſuit in replevin, either before or after avatwry made be- 
comes nonſuit, the defendant may again diſtrain for the ſame cauſe as 
he diſttained at firſt, and the party diſtrained on, ſhall have no writ of 
recaption for the damages he ſuſtained by ſuch ſecond diſtreſs, becauſe 
there is no plea depending on the replevin, which is the ground for 


the writ of recaption. 
ll v6 


Is the plea or juſtification made by the diſtrainor, ſetting for:h the 
cauſe for which he diftrained, and avowing his right thereto. 

It is in the nature of a declaration, and therefore muſt contain ſuf- 
ficient matter Sc. on which the avowant may have judgment 
to have a return awarded, therefore if ſuch plea want ſub- 
ſtance, it will be adjudged ill, nor will,-the ſubſequent pleadings of 


the plaintiff help it. If it wants form only, or if the circumſtances 


of time, place &c. are omitted, this defect may be cured by the ſubſe- 
quent pleadings on the other fide. 7 
2 | he 
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The ſheriff may, at any place within his county, on complaint 
made to him of the taking of cattle, goods c. repleuy the fame imme» 
diately on pledges to preſecute the ſuit, and u return of the cattle: &. 
adjudged, and is not xo ſtay till the next tommy court day, but the plains 
tiff ſhall be reftored to his property forthwith. '- de 24 
The ſheriff is to enter che plaint, for according to the doctrine 
of Littleton, a man ſhall not be put to anſwer to any matter or thing, 
except the ſame be in writing, and it might be an injury to the party 
ſeeking redreſs to ſtay for the ſame till the next county court day; but 
the plaint, and the proceedings thereon, and the day given by the 
ſheriff for the parties to appear and proſecute the ſuit ſo commenced, 
by entering the plaint as aforefaid, ſhall be entered by the ſheriff, ot 
his deputy, at the next county court. | E ET II 
It is held by Littleton, that the ſheriff, after the aforeſaid ſteps have 
been taken, may make out his precept to his bailiff to make dehver- 
ance &c. either by parol or in writing. = r 


FX 
© 
: 


Of the writs neceſſary for the removal of the replevix, | 


The recordari, 


F the plaint is in the county-caurt, and the replevin is ſued there 

without a writ, then if the plaintiff or defendant ſhould chuſe to re- 
move the plaint, he muſt ſue out a writ of recordari from the Chau- 
cery, directed ta the ſheriff of the county where the plaint is brought 
for the form of which writ, ſee page 56, | AAP 

If a replevin be ſued by plaint in the court of any other lord than 
in the county court before the ſheriff, then the recorgdari to be ſued out 
by the plaintiff or defendant ſhall be directed unto the ſheriff in the 
following form: „„ I 


Form of the writ of recordari. 


TYEORGE the Third Sc. To the ſheriff of &. greeting: WE 
command you, that having taken with you four difcreet and laws 
ful knights of your county, you go in your own perſon to the court 
of N. of F. and in that full court you cauſe to be recorded the plaint 
which is in the ſame court, without our writ, between (the parties, 
plaintiff,” and defendant's by name), and have that record under your ſxal, 
and the ſeals of four lawful men of the ſame court, who were preſent 
at that record Ec. and to the parties &c, as in the farſt writ af recer- 
dari, page 56, becauſe the ſaid C. is the bailiff of the ſaid N. of F. 
of his court aforeſaid, and holds the pleas of the fame court, and there- 
fore ought not to be a judge in his own cauſe, Ny | \ 

If the recordari be returnable in the C. B. and at the day of the re- 
turn the ſheriff returns the ſame, 'tarde the party who ſyed out the re- 
corderi, ſhall have an alias out of the ſame court, directed to'theidher 


I 
. 
| 
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If the plea be diſcontinued in the county court, yet the plaintiff or 
defendant may remove the plaint into the C. B. or XK. B. by recordari 
Sc. and ſuch removal will be good, when removed to the courts above, 
the plaintiff ſhall declare on the plaint. If the plaint be continued 
in the county court, and iſſue joined thereon, in that caſe, on the recor- 
dari brought, nothing ſhall be removed by the ſame but the plaint; 
and if ſuch plaint is removed into the C. B. the plaintiff in replevin 
may declare de novo. | . | | 
- If a record be removed out of a court of record by the writ of re- 
cordari faciat, it is held to come in without toarranty; and in that caſe 
the court ſhall not hold plea of the fame ; but if a record comes into 
court without a warranty, the party removing the ſame, may ſue out 


2 writ, directed to the juſtices of the coutt, that they proceed on the 


record quod coram wobis reſidet. If the recordari facias beats date before 
the plaint was entered in the county court, yet the record is held to 
be well removed, becauſe both courts are courts of record; but if 
the record be removed out of the court of any other lord by ſuch writ, 
which bears ige before the entry of the plaint, ſuch removal is not 


good, 


| The pone. 


. replevin be ſued by writ out of Chancery, and the plaintiff or 


defendant in ſach replevin ſhall be minded to remeve the plaint out 
of the caunty court into the C. B. or X. B. it muſt be by writ of pore 


iſſuing out of the Chancery. 


6 Form of the writ of pone in C. B. 
EORGE the Third Sc. To the ſheriff of S. greeting: AT the 
petition of the plaintiff, put before our juſtices of the bench at 
Meſiminſter, ſuch a day, the plea which is in your county, by your 
Writ between A. and C. of the cattle, goods &c. of the ſaid 4. taken 
and unjuftly detained, as it is ſaid, and ſummon by good ſummoners 
the aforeſaid C. that he be then there, to anſwer the aforeſaid A. 
thereupon, and have you there the ſummoners and this writ. 
i If the plaint is to be removed into the X. B. the writ of pone runs 
thus: 
George the Third &c. To the ſheriff of S. greeting: AT the pes 
tition of the plaintiff put before us, whereſoever we ſhall then be in 
England &9c. as in the foregoing writ in C. B. mutatis mutandis. 


Note, The plaintiff in the replevin may remove the plaint, without 
ſhewing any cauſe for ſuch removal. | 


If the defendant removes the plaint in replevin fued by writ, he 
muſt ſhew an evident cauſe in the writ for ſuch remoyal, which muft 
be inſerted therein after the fe of the writ, or 3 

TN erm 
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| Form of the writ of pone for the defendant in C. B. 


6 O RGE the Third, gc. To the ſheriff of S. greeting : PUT 
before our juſtices of the bench at Heſminſler, ſuch a day, the 
plea which is in your county, by our writ between A. and C. of the 
cattle, goods c. of him the ſaid A. taken and unjuſtly detained, as 
it is ſaid, and tell the aforeſaid A. that he may be their, if he will, to 
proſecute this plea thereupon againſt the aforeſaid C. and have you 
there this writ, -and the other writ, Witneſs &c, 


The cauſe ſhewn by the defendant to entitle bim to this writ. 


AND becauſe the ſaid C. took the cattle, goods Sc. aforeſaid, 
within his fee, for cuſtoms and ſervices due to him, as it is ſaid, if 
the cauſe be true, and the aforeſaid C. requires it, let execution of 
this writ be done, otherwiſe not. | 


Note, The cauſe ſhewn muſt be varied according to the nature of 
the fact. | | 


If the writ of replevin be proſecuted in any other court than the 
King's courts, then ſuch plaint cannot be removed by the plaintiff or 
defendant, without ſhewing the cauſe in the writ to the effect fol- 
lowing : | | 

AT the petition of the plaintiff put the plea which is in your coun- 
ty, by our writ between 4. and C. of a certain cow of and belong- 
ing to him the ſaid A. taken and unjuftly detained, as it is ſaid, and 
ſummon by good ſummoner the aforeſaid C. that he be then there ta 
anſwer the aforeſaid A. thereupon, and have you there this writ and the 
other writ, WITNESS gc. BECAUSE the aforeſaid C. is Lord 
of the court of B. wherein that plea dependeth, by return of our writ, 
by which the ſaid A. cannot obtain juſtice in the plea aforeſaid, in the 
ſame court againſt the aforeſaid C. as it is ſaid. 


If the plea be removed at the ſuit of the plaintiff in replevin, then 
when he hath ſhewn his cauſe for ſuch removal, he ſhall ſay after- - 
wards in the ſame writ, | 

«© For which the ſaid complainant cannot obtain juſtice in his plea 

„ aforeſaid againſt the ſaid C. in the ſame court, as it is ſaid,” 


If the plea be removed at the inſtance of the defendant, then after 
the cauſe ſhewn in the writ, ſay, 


For which the ſame bailiff favours bim the ſaid 4. in bis plea 
« aforeſaid, as it is ſaid, let execution be done c.“ 
9 | . Nd 22 The 
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T The recaptin. 


This writ lies where a perſon diſtrains on another for rent, or 
ſervice, or any other thing, and pending the plea the diſtrainor 
diftrains again for the ſame arrears the very ſame thing, and by this 
; Writ he ſhall recover damages for ſuch ſecond diſtreſs. | 

For damage feaſent in lands, a perſon may diſtrain the beaſts of any 
one which he finds on the lands doing damage, ſo often as he ſhall 
find them ſo doing, becauſe ſuch diftreſs is made for a new treſpaſs 
and a new wrong done in his land, 

Tf the lord diſtrains for rent Cc. behind, and pending the plea he 
commands his ſervant to diſtrain for the ſame rent Cc. and the ſer- 
vant doth diſtrain accordingly, the tenant ſhall have this writ againſt 
the lord for ſuch diſtteſs. | | 
On this writ being brought, the defendant ſhall not aveto, as is 
uſual, on a replevin, but ſhall juſtify the taking Sc. as in an action of 
treſpaſs ; for on this writ the plaintiff ſhall recover damages only for 
the contempt that the defendant hath done to the /aw, and not for the 
taking &c. ; 

If a plaint be removed out of a county-court into the C. B. by pone 
or recordari, and the plaintiff becomes nonſuit before or after an avow- 
n made, the lord may diſtrain again for the ſame cauſe, and the te- 
nant ſhall not have a recaption, becauſe there is not any plea depend- 
ing ; but notwithſtanding the plaintiff may ſue out a writ of ſecond 
deliverance on the ſame record. 

This writ lies as well where the lord diſtrains the tenant again for 
the ſame cauſe, where the plea is depending in the county court before 
the ſberiſf, as where it is depending in the courts at Weftmin/ter. 


If the plea be depending in the county court before the /beriff, then 
the writ of recaption is as follows : | 


Form of the writ of recaption to a plaint in the county court. 


"£4 ORGE the Third Sc. To the ſheriff gc. greeting: A. has 
ſhewn unto us, that WHEREAS you had replevied to the ſaid 
A. without our writ, his cattle &c, which C. took and unjuſtly de- 
tained, and had given a day, until at your next county court, and 
had attached the aforeſaid C. to anſwer hereupon to the aforeſaid A. 
he the {aid C. after that attachment, again took the cattle Cc. of the 
ſaid J. on the ſame occaſion that he before took them, and detains 
them as before, and becauſe this is unjuſt, and manifeſtly againſt our 
peace, WE command you, that without delay you cauſe the cattle 
Oc. of the ſaid A4. to be delivered until the chief plea between them 
be determined; and if you ſhall find that the aforeſaid C. again took 
the cattle of che aforeſaid A. on the ſame occaſion that he before took 


them, and detains them as before, then have the body of the afore- 
I 
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ſaid C. before you, and the keepers of the pleas of our crown at 

next county court; and if by your bailiffs by whom the cattle c. of 
the aforeſaid A. were replevied, and by other honeſt and lawful men 
of your county, he can be convicted of a focond taking for one and 
the ſame occaſton, then to chaſtiſe him the ſaid C. by amerciament, 
that ſuch chaſtiſement may make others afraid of offending in the like 
caſe Cc. | 


If the plaint be in the county court, by writ of repù vin depending 
before the ſheriff, the form of the recaption muſt be thus. i'r oY 


* 


Form of the writ of recaption, where the plaint is in the county 
court by writ. 


GE ORGE the Third Cc. To the ſheriff Oe. greeting : A. has 
ſhewn unto us, that WHEREAS he lately brought to you our 
writ of replevying to him, his cattle Cc. which C. took and unjuſtly de- 
tains, and you have replevied thoſe cattle c. to him the ſaid 4. and 
given to him a day, until at your next county court Sc. as in the 
foregoing writ. | 


If the plaint is removed out of the county court by writ of recordari, 
the writ of recaption muſt be in the following form. EI 


Form of the twrit of recaption, where the plaint is removed out of 
the county court by writ of recordari, 


GE ORGE the Third Sc. To the ſheriff Sec. greeting: A. has 

ſhewn unto us, that WHEREAS C. has taken and- unjuſtly de- 
tained the cattle &c. of the aforeſaid A. and you on the complaint of 
him the ſaid A. as the cuſtom is, had replevied thoſe cattle We. to the 
ſaid A. and given to him a day, until at our next county court, and had 
attached the aforeſaid C. to anſwer on this to the aforeſaid A. and af- 
terwards WE commanded you, that you ſhould have the record of 
the plaint aforeſaid before our juſtices at VMeſminſter, on ſuch a day 
. laft paſt, the ſaid C. pending the plea before the ſaid juſtices, has 

again taken the Cattle c. aforeſaid Cc. as in the foregoing writ, 


When the plaint is removed out of the county court by writ of pont 


_ the C. B. then the writ of recaption muſt be in following 
orm. | 


Form of the writ of recaption when removed by pone into the C. B. 


GE ORGE the Third gc. To the ſheriff &c. A. has ſheun unto 
us, that WHEREAS he had lately brought to you our writ of 


| WERE replevying 
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replevying to him his cattle c. which C. took and unjuſtly detained, 
and you had replevied thoſe cattle to the ſaĩd -A. and given bim a day, 
until at your next county court, and you had attached the aforeſaid C. 
to anſwer on this to the aforeſaid A. and afterwards WE command- 
ed, that plaint to be put before our juſtices at Veiminſter, ſuch a day 
laſt paſt, the ſaid C. pending the plea before the ſame juſtices, again 
took the cattle £9c. of the aforeſaid A. on the ſame occaſion for which 
he-before took them, and detains them as before, and does not per- 
mit juſtice to be done in contempt of our commands; and becauſe this 
is unjuſt, and manifeſtly againſt our peace, WE command you, that 
if the aforeſaid 4. make you ſecure touching the proſecution of his 
claim Sc, then put by gages Cc. the aforeſaid C. that he be before 
our juſtices aforeſaid, to anſwer to us concerning the contempt afore- 
ſaid, and to the aforeſaid A. of the treſpaſs aforeſaid, and have you 
there the names of the pledges, and this writ, and cauſe thoſe cattle 
to be replevied to the ſame FA Witneſs Se. . 
Note, If a perſon ſue out a rep/evin by writ, and the ſheriff ſend un- 
to the bail; of the liberty to replevy the cattle c. becauſe that 
the taking was within the liberty, and afterwards the plaint is 
removed from the county court by writ of pore into the C. B. and 
afterwards the lord, or the party who diſtrained before diſtrains 
again for the ſame cauſe, then the perſon ſo diſtrained on may 
have the following writ of recaption. 


Form of the writ of recaption to recover catile &c. taken in 6 
liberty &c. 


EORGE the Third &c. To the ſheriff Sc. greeting: A. has 

ſhewn unto us, that WHEREAS he lately brought to you our 
writ of replevying to him his certain cow, which C. has taken and un- 
juſtly detains, and the bail of the liberty of the manor of R. (whom 
you have made to have the return of our writ aforeſaid) replevied that 
cow to the ſaid A. and attached the ſaid C. to anſwer hereupon to the 
aforeſaid A. and afterwards WE commanded, that plaint to be put be- 
fore our juſtices at Weſtminſter, on ſuch a day, in the 12th year of our 
reign, the aforeſaid C, has again taken the cattle &c. of the aforeſaid 
A. pending the plea aforeſaid, before the bailiffs of the liberty of the 
aforeſaid manor of R. aforefaid, before whom that plaint, accord- 
ing to the liberties granted to the lord of the ſaid manor by the ſame 
juſtices is returned to be pleaded &c. 


If the lord has a hundred or a wapentake, and has power to hold 
pleas of unlawful difireſs &c. and a perſon diſtrains another there, for 
which he ſueth out a wrt of replevin within the hundred, and pend- 
ing the plea there, the party who diſtrained before, diſtrained the ſame 
perſon again for the ſame cauſe, then he who is ſo diſtrained on, ſhall 
have his writ of recaption in the following form. 


Form 
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Form of the writ of recaption to recover cattle &c. taken in 4 
Bundred or wapentake. | 


GE ORGE the Third &c. To the ſheriff Cc. greeting: A. has 
ſhewn unto us, that WHEREAS C. had taken and unjuſtly de- 
tained the cattle &c. of the ſaid A, and the bailiffs of the manor of 
H. on the complaint of the ſaid 4. (as the cuſtom of the ſaid manor 
is) had replevied thoſe cattle c. to the ſaid A, and given to him a 
day, until at the next wapentake of the aforeſaid manor of H. and had 
attached the ſaid C. to anſwer to the aforeſaid A. on this, and after- 
wards WE commanded you, that having taken with you Cc. you 
ſhould go to the wapentake, and in full wapentake £9c. without our 
writ between him the ſaid A. and the aforeſaid C. of the cattle &e. 
aforeſaid, of him the ſaid 4. taken &c, and that record $9c. the ſame 
C. pending the plea c. on the ſame occaſion on which they were 
firſt taken Sc. put Sc. as in the foregoing writ of recaption. 


The practice is, that if a perſon be diſtrained on, and he ſues out 
a replevin by plaint before the ſheriff in his county court, and afterwards 
pending that plaint he is again diſtrained on for the ſame cauſe of 
diſtreſs, that then he ſhall have a writ of recaption directed to the he- 
riff, and the ſheriff ſhall hold plea thereon. 

If a perſon is diſtrained on within any liberty or franchiſe, and he 
ſues out a replevin there by plaint or by writ, and pending the ſame he 
be again diſtrained on for the very ſame cauſe by the perſon who diſ- 
trained on him before, on ſuch diſtreſs he ſhall have a writ recap- 
tion, becauſe in that caſe the plant is not pending before the ſheriff, or 
before the juſtices Sc. and the King will not direct the writ of recap- 
tion but to the ſheriff. 

If the plaint was removed by writ of pone or recordari out of the li- 
berty before the juſſices c. then the perſon who was diſtrained on 
ſhall have a writ of recaption as well for the diſtreſs made before the 
writ of pone and recordart iſſued, as if the retaking had been after the 
writ of pone and recordari were ſued forth. | 

A perſon convicted before the fheriff on a writ of recaption Mc. ſhall 
be amerced, and render damages unto the party for ſuch contempt. 

It a perſon be convicted before the juſtices c. on a writ of r 
tion, he ſhall be fined, and not amerced, and alſo ſnall render damages 
unto the party for the contempt. | 8 


The writ de replegiare de averiis. 


If a perſon takes more live cattle c. than one beaſt, then this 
writ mult be in the following form. | 


Ferm 
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Form of the writ de replegiare de rao when more than one beaf 
is taken. | 


GE ORGE the Third &c. To the ſheriff Cc. greeting. We com- 
| mand you, that juſtly, and without delay, you cauſe to be re- 
plevied the cattle c. of the ſaid A. which C. took and unjuſtly de- 
tains, as it is ſaid, and afterwards thereupon cauſe him juſtly to be 
removed, that we may hear no more clamour thereupon for want of 
juſtice &c. 


Note, If the writ is brought for the return of dead cattle c. it 
muſt be in the following form. 


Form of the writ de replegiare de averiis for dead cattle &c. 


GEORGE the Third &c. To the ſheriff &c. WE command 
you, c. that you cauſe to be replevied to A. his goods Sc. 


Note, In the count or declaration, the plaintiff in replevin ought to 
declare for divers things. 


Tf there is but one live beaſt diſtrained, then the writ ſhall be in the 
following form. | 


Form of the writ de replegiare de averiis, when there is but one 
live beaſt taten. 


GEORGE the Third e. To the fheriff ee. WE com- 
mand you, that you cauſe to be repleyied to A. his certain (what- 
ever the thing taken ſhould be) &c. 


If but one thing is taken in diſtreſs, and that ſhould be a dead chattle, 
the writ muſt run in the following form, 


Form of the writ de replegiare de averiis for recovering goods &c; 


GE ORGE the Third Sc. To the ſheriff Cc. greeting: WE 


command you c. that you cauſe to be replevied to A. a certain 
cheſt of drawers c. 2. 


Note, If the ſheriff does nothing on this writ, the party ſhall 

| have an alias replegiare for Cc. and in ſuch writ he may have this 
clauſe, 

„Or ſignify to us the cauſe why you would not, or could not ex- 

ecute our command heretofore ditected to you thereupon - —iþ 

his 


\ 
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This writ is returned into the X. B. or C. JB. and, if not ſerved, 
the party ſhall have a plurigs returnable into the K. B. or C. B. and 
the pluries muſt always have this clauſe, or /gmfy to us the cauſe ; but 
this clauſe is not abſolutely neceſſary in the alias replegiare fac. Wc. 

The plaintiff in the replevin may ſue out the replevin, the aliat, and the 
pluries together, and deliver them to the ſheriff at the ſame time, and if 
the ſheriff does not return the pluries, the plaintiff may have an ar- 
tachment againſt the ſheriff, directed to the coroner, to be executed by 
him. | me 

If the ſheriff on the return of the writ of replevin, returns ficut alias, 
or pluries, that he has ſent unto the bailff of the liberty or franchiſe &e. 
who has given him no anſwer, or has returned for anſwer, that he will 
not make deliverance Sc. in that caſe the plaintiff in the plaint ſhall 
have a non omittas c. directed unto the ſheriff, that he may enter in- 
to the liberty or franchiſe, and make a return; and if the ſheriff does not 
make a return accordingly, the party aggrieved ſhall have an alias non 
omittas directed to the ſaid ſheriff, and afterwards, in caſe of failure of 
ſuch writ, a pluries non omittas &c. | 


Directions as to returning theſe writs, 


If the ſheriff returns, That he commanded the bailiff of the 
liberty or franchiſe c.“ who gave no anſwer, or if the ſheriff re- 
turns, That the bailiff of the liberty or franchiſe c. will not make 
deliverance of the cattle e.“ theſe are deemed net good returns; for 
by flat. of Weflmin/ter 1. cap. 17. it appears, that the ſheriff on ſuch 
a return made to him by his bailiff, ought immediately to enter ſuch 
franchiſe, and make deliverance of the cattle &c, ſo taken as afore-= 
ſaid. 

By the flat. of Marlebridge, cap. 21. If a plea of Withernam be in 
the county court by plaint, and the ſheriff ſend unto the bailiff of the 
liberty or franchiſe to make deliverance, and the bailiff does not comply 
with ſuch mandate, the ſheriff may officially enter ſuch liberty or fran- 
chiſe, without any writ directed to him to warrant his ſo doing. 

If the ſheriff on the pluries directed to him as aforeſaid, returns, 
That the aforeſaid C. took the cattle c. of the aforeſaid A. and has 
driven them out of the county aforeſaid into the county of K. where- 
by he could not replevy the frid cattle Sc. to the aforeſaid A, &c. or 
if ke ſhould return, that he ſent to the bailiff of ſuch liberty or fran- 
chiſe, whole official duty it was to return ſuch writ c. and he returu- 
ed for anſwer, That the cattle &c. were eloigned into divers liberties 
or franchiſes, by reaſon whereof he the ſaid bailiff cannot have a view 
of the cattle c. to deliver them according to the mandate from the 
ſaid ſheriff ; or if the bailiff of the liberty or franchiſe return to the ſheriff, 
that after the taking c. the defendant had eloigned the cattle &c. out of 
his bailiwick, ſo that he cannot deliver them according to the mandate 
ſent to him from the ſheriff as aforeſaid ; or if the bailiff of the liberty 
or franchiſe return to the ſheriff, That the defendant has el/oigned them 
into places unknown to him, ſp that he cannot have a view of — 

| Cattic 
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cattle &c. to deliver them according to the mandate of the ſaid Seriſf; 
or if he returns on ſuch writ, That he ſent unto the bailiff of the li. 
berty or franchiſe, who returned him for anſwer, That the defendant 
had impounded the cattle c. within a particular liberty, ſo that he 
cannot come at them to make delivery according to the mandate of the 
faid ſheriff; on all, or any of theſe returns made to the ſheriff to ſuch 
proceſs directed to him as aforeſaid, the plaintiff in the plaint may 
iſſue out his writ of withernam, to take as many of the defendant's 
cattle c. directed to ſheriff, for the forms of theſe different writs, 
according to the circumſtances of the caſe. See page 57, 58, and 59. 

If a perſon ſues out a replevin in the county court without a writ, and 
te bailiff, of the liberty or franchiſe returns to the ſheriff on his man- 
date to him, that he cannot have a view of the cattle Cc. to deliver 
them, as by the precept from the ſheriff he is commanded, then the 
Heriff muſt, by inguęſt of office, make inquiry of the ſame; and if it 
ſhall be found by a jury, that the cattle &c. are eloigned &c, then the 
ſheriff muſt, in his next county court, award a writ of wwithernam to 
take the defendant's cattle c. and if he refuſes to award ſuch writ, 
the plaintiff may have a writ out of the Chancery, commanding the 
ſheriff to award ſuch writ of withernam; for form of which writ, ſee 
page 59; if this writ is not executed by the ſheriff, he may have 
an alias and pluries, and on the ſame not being returned by the ſhe» 
riff, - he may have an attachment againſt him, 


The retorno habendo. 


This writ is judicial, and lies on behalf of a perſon who has avated 
a diſtreſs, and proved the ſame to be lawfully taken, or it lies where 
| (on removal of the plaint into the courts at Veſiminſſer) the plaintiff, 
whoſe cattle Cc. were replevied, makes default, or does not declare 
or proſecute his action in due time, and thereby becomes nonſuit &c. 
By this writ the ſheriff is commanded to make a return of the 
cattle &c. to the defendant in the replevin, being the perſon who firſt 
diſtrained ſuch cattle c. 


The ſecond deliverance. 


This writ is judicial, and iſſues on the former record by fat. of He- 
minſter 2. cap. 2. and is directed to the ſheriff of the county where 
the firſt diſtreſs was made. It may be brought after the plaintiff is 
non-ſuited, or a retorno habende awarded on behalf of him that is diſ- 
trained on, commanding the ſheriff to replevy the ſame again, on ſe- 
curity given him by the party for a redelivery of the cattle Cc. in caſe 
the diſtreſs be juſtified. 5 

By /at. of Meſiminſter 2. cap. 2. 21 Edw. 4. cap. 6. and 2 Hen. 4. 
cap. 23. If one of the parties be non- ſuitad in the writ of replevin, he 
ſhall have a writ of ſecond deliverance awarded on the roll of the former 
judgment. f | 
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By flat. 2. Hen. 4. cop. 23. If judgment be given for the defend- 
ant in replevin on a demurrer or verdict, no writ of ſecond deliverance 
- ſhall iſſre. ery | 
If the plaintiff be non-ſuited in the county court, and the plaint be af- 
terwards removed into the K. B. or C. B. the writ of ſecond deliverance 
may iſſue from thence. | 
By flatutes 3 Hen. 6. cap. 9. 21 Hen. 7. cap. 28. 12 Hen. 7. cap. 
4. and 49 Eliz, If the the plaintiff be nonſuited in the replevin after 
the declaration, the writ of ſecond deliverance muſt correſpond with the 
count in the replevin, in the day, place, and number of cattle, or 
thing taken in diſtreſs, on which the (aid ſuit-in replevin is founded. 


be retornum irreplegiabile. 


ls a judicial writ directed to the ſheriff, for final reſtitution or re- 
turn of cattle, unjuſtly taken by another; and ſo found by verdict, 
or after a nonſuit on a writ of ſecond deliverance, | 

At common law, it was brought either when it was found againſt the 
plaintiff by an iſſue joined, on ſtat. 36 H. 6. cap. 8. | 

Or if the defendant did not anſwer to the avowry, there the cattle 
were to be irrepleviſable. | | 2 

But by flat. Waftminſter 2. c. 2. this writ is to iſſue on a nonſuit, 
vi. in ſecond deliverance only, 

On a nonſuit in replevin, this writ ſhall not go except the nonſuit'be 
after a verdict, Stat. 14 H. 7. cap. 6. | 

If the plaintiff is nonſuited in replevin, after a ſecond deliverance, 
there ſhall be a return irrepleuiſable before the avorwry. N 

If this writ be awarded, the owner of the cattle may offer the ar- 
rearages; and if the defendant refuſes to deliver the diſtreſs, the 
plaintiff may have an action of detinue, becauſe the diſtreſs is only in 
nature of a pledge. 


Directions as to the writ of replevin, 


i Who may have this writ. 


F is 2 22 rule, that he who has not property in the thing diſ- 
trained, ſhall not habs a zeplevin, Statutes 9 E. 3. 340. 6 H. 
4. 2: 7 H. 4. 18. 11 H. 4. 17. 2 H. 6. 14. 20 H. 6. 18. 35 

H. 6. 22. 39 H. 6. 35 Cc. | 
[Therefore a lord for a heriot, a parſon for a mortuary, ſhall not 
have it before ſeiſure, for the ſeiſure veſts the property in them, and 
then they may have this writ. Statutes 10 H. 4. cap. 1. 16 H. 7. 
cap. 5. 3 ES 
A perſon that has no property, either general, ſpecial, or qualified, . 
ſhall not have it; but he that has 7 by way of agiſiment, may have 
10 1 this 


— 
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this writ, becauſe he has a ſpecial property. Stat. 42 E. 3. 18. 21 
E. 3. 54. | 691 
A perſon that has cattle to manure or compeſter his lands, Bid. 
and 11 H. 4. 17. 19. 2 E. 3. 34. 44+ 8 
A perfon that has goods batled'to him. Stat. 21 H. 7. 14. 

The lord of a villein, for his villein's cattle taken. Stat. 42 E. 3. 
18. 9 H. 6. 26. e N | 

But the lord in that cafe ſhall not recover damages for the taking, 


but only for the diſtraining. 
An executor or adminiſtrator ſhall have this writ de bonis teſtatoris, 


and alfo an executor for goods taken in the teſtator's life. Star. 6 H. 


7. 8. 21 HF. 6. and when brought on his own poſſeſſion, he may have 

it hefore probate. , | | 
By flat. Hen, 4. cap. 18. If one takes and impounds the beaſts of 
my tenant, and I take them out of the pound, and put in my own 
beaſts, and gage for them, I may maintain this writ for my own 
beaſts; and in that cafe the other fhall not avoid it by ſaying, he took 
the beaſts of my tenant. : 
A huſband and wife may join in this writ for a diſtreſs taken on the 


wie's lands; but if for goods of the wife taken when ſo/:, the huſband 


alone ſhall bring this writ. | 
If the beaſts of divers perſons are taken, they cannot join in this 
writ, but each one muſt bring it ſeverally ; joint-tenants,/or tenants 


in common may join in this writ, and if a perſon unintereſted join 


with them, the writ ſhall abate. Stat. 11 H. 6. cap. 31. 

An infant may bring this writ, | 

By atutes 13 E. 4. 6. and 34 H. 6. 47. if the lord diſtrain the 
tenant, the meſne may diſcharge the tenant, and put his own cattle 
in the pound in lieu of the tenant's, and thereupon bring a rep/evin. 

This writ may be brought by a perſon whoſe cattle were not im- 
pounded, and of ſuch cattle which were never taken or diſtrained, 


Secondly, Againſt whom this writ may be brought. 


By fat. 23. Hen. 7. cap. 1. a replevin lies not againſt the King, nor 
where he is party,” nor where the taking was in his right. : 

This. writ lies not againſt him that hath goods delivered to keep; 
but it will lie againſt the lord that diſtrains wrongfully, though the 
2 come again to the owner, or againſt any other that takes or 

iſtrains goods or chattels wrongfully. 

This writ lies againſt the ſheriff in the common form. 

If a perſon takes beaſts by command of another, this writ may be 
brought againſt both, or it may be brought againſt the commander 
only, as well as an action of treſpaſs. A 

If a diſtreſs be made in one county, and impounded in another, 
this writ may be brought in either. 1 ES 


This 
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This writ may be brought againſt the heir of a feme, tho' charged 
therein 2s heir of baron and feme. | | 
If this writ is brought againſt the bailiff of baron and feme, he 
mutt aver her loſs in his avowry. , | | | 
This writ will not lie againſt the bailiff for goods taken on a ſecond 
diflireſs. | | | 
11 writ may be tried by either the plaintiff or the defendant with- 
out proviſo. . : 


Thirdly, For what things this bit may be brought, 


This writ may be brought for ſuch things wherein a man has any 
kind of property, viz. 

Of things wherein a man has only a qualified and abſolute proper 

ty : For example, 48 1 80 

As of things that are wild, if made tame, for the property only 
remains while they continue tame. | 
Therefore it lies of a hawk reclaimed, or of a ferret, of a maſtiff 
or greyhound, of a hive of bees, or of things whereof one has only a 
ſpecial property or poſſeſſion. 
By Hat. 21 Hen. 7. cap. 14. This writ lies where goods are pledg- 
ed or bailed to another to keep. . e winS, 
Or where cattle are taken that agi, or manure, or compeſier land, 
or where a heriot or mortuary is diſtrained after ſeiſure. 4 
By Fat. 18 Ekz. this writ lies if a perſon diſtraias ſheep which af- 
terwards have lambs, Ln! 
It lies of a cow and calf not calved, or a ſow and pigs not farrowed 

when taken, . 0 a 

It alſo lies of any goods or chattels, as well as of live cattle : Ag 
for example, | et 

It lies of any houſhold goods, or implements of trade &c, 

It lies of a barge, of yarn, or wool, of corn or grain in à waggon 
or cart, - 

Dy NH c. 5. e 1. It lies of any ſheaves or cocks of 
corn &c, . ; 

This writ lies of wood cut, or trees felled, being thereby ſevered 
from the land; and generally whatever is diſtrained may be replevied. 
855 writ lies not of deeds or charters concerning lands (except ip 

a box). 

Nor of trees or wood growing, nor of any thing annexed to the 
freehold, becauſe ſuch thing cannot be diſtrained. 

If a perſon by deed, grant a rent with clauſe of diſtreſs, and that he 
ſhall keep the goods diſtrained, againſt all gages and pledges, until 
the rent be paid; yet the ſheriff may replevy the goods diſtrained ; 
for it js againſt the nature of a diſtreſs to be irrepleviſable, and by ſuch 
an invemion the effect of this writ would be overthrown, to the pre- 
judice of the ſubject, "ts BY 


4 L 2 Feurthly, 
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Huribh, In what courts Pots e may be brought. 


It may be brought either in the King's Bench or Common Pleas by 
writ. 

It lies alſo in the cinque ports by writ, 

By fat. Marlb. cap. 21. it lies in the county court by plaint; but i it 
muſt be brought before the court day. 

This writ lies in a court-baron by plaint ; but there it ought to be 
granted while the court js fitting, 

Yet by cuſtom it ſeems in a court-baron it may be made before the 
court-day. 

And by cuſtom, a hundred-court may hold pleas of replevins by 

laint. 

The bailiff of a hundred cannot grant replevins out of court, 

And it is there queried, if a hundred-court can preſcribe to hold a 
plea of replevin ? for the county court itſelf could not do it at common 
Jaw, and the ftatute which enables the county court, does not extend 
to hundred courts: and it was adjudged, that ſuppoſing they might 
grant them in court, yet they could not preſcribe to grant them out 
of court, 

The uſage in Northamptonſhire is, that in the abſence of the ſhe- 
riff's bailiff &c, the frank-pledge may make deliverance of replevins, 
© Replevins lie by patent in London. 

A replevin lies not in the Marſhalſea court. 

A procedendo in replevin to the court of Canterbury has been denied, 
though no other remedy could be had for the rent charge avowed for. 


Note, Proceſs on the ſtat. 17 Car, 2. cap. 7. is void in inferior 
courts, 


* 


* 


Fifthly, Of proceſs, pleas, and proceedings on this writ. 


The proceſs in replevin is an alias and pluriet writ of replevin, 

Tf theſe writs are not returned, an attachment iſſues to the coroner 
2gainſt the Heri. 

On a return to this writ, that the bailiff of a franchiſe gave no an- 
ſwer, or that he will not make deliverance, there ſhall iſſue a non omit- 
tas directed to the ſheriff, 

By flat. Marlb. if the bailiff of a liberty refuſes to replevy, the 
ſheriff may do it without a non om ttas, and therean may iſſue three 
capiaſes and then a writ of exigent. 


Note, The writ of withernam is deemed no writ of exec ution, but 
only a meſue proceſs, yet this writ in ſome caſes may be either general or 
ſdecial, ; | 


If 


N 
N 
| 
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If I have beaſts of another to manure my land, and a ſtranger takes 
them, I may have a general writ of withernam, without ſhewing the 


ſpecialty of the caſe. 


By Hat. 4 Hen. 4. cap. 17, 1 may have a ſpecial writ, ſetting forth 


2 pap matter. 
a a writ of replevin in the detinet, the plaintiff recovers both the 


value of the goods and damages for the taking; but when the writ, 
and count are in the detinuit, it is ſuppoſed the plaintiff has his goods 
again, and therefore ſhall recover damages only for the taking. 

So where the writ is de averis, and the count is de averits & ca- 
tallis, ſuch declaration is ill. | 

Neither the writ or declaration need to mention the colour or value 
of the cattle, though the nature, kinds, and number, ought to de - 
mentioned, | 

By flat. 2. Hen. 6. cap. 14. the declaration ought to ſhew the time 
and T of taking. 

In your declaration, if you do not name the place where, as well as 
the vill, it is ill; for the taking at another time or place than declared 
on abates it. 

It is a good plea for the defendant to ſay he took them in another 
vill or place. 

The Miſnomer of the vill or place is no plea in replevin. 

If the declaration aſſign no place, yet the defendant in his avowry 
muſt, elſe he can have no return. 

A declaration in replevin brought by bill, was held naught on a de- 
murrer, becauſe no ſecond deliverance can go in ſuch a caſe, if the 
plaintiff be nonſuited, 

If the count in replevin is ill, and alſo the avewry, the plainif ſhall 
have no return. 

Uncertainty in the count or avowry may be reduced to a certainty by 
the ſheriff's inquiry on the writ of retorno habendo. 

The defendant ſhall not plead a miſnomer of the place, but may ſay 
he took it in another place. 

Where he pleads priſel in auter lien, he muſt make ſuggeſtion for a 
return. 

Non cul infra ſex annos, is no plea in this ſuit. 

Tender of amends after taking, and before delivery of the cattle, 
is ill. 


Note, The ldiaci® i in e cannot diſcontinue without leave of 
the court. 


If the defendant pleads priſel in auter lieu, and avows for rent in 


arrear, if the plaintiff traverſes the avowry, and the defendant de- 
murs, it is a diſcontinuance of the ſuit. 
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AVOWRIES. 


| Of the avowry or defence in replevin, 
Ink Fiſt, 
M N awry is where one makes a diftreſs for rent, or any other 


cauſe, and the owner of the thing ſeiſed ſues out a writ of re- 
Plevin; then he who took the diſtreſs may juſtify and avow the taking, 


or ſhew cauſe why he took it: For example, if he took it in his own. 


right, he muſt ſhew it, and evo the taking; and if he took it in 
right of another, he muſt then make conuzance as bailiff of the per · 
fon on whoſe behalf he made ſuch diftreſs, wk 

On this writ the defendant may avow or juſtißſ at his election; but 
if he ja ies, he ſhall not have a return, as he ſhall where he avews. 
The avewry is in the nature of a count 'or declaration in any other ace 


tion, and therefore ought to contain ſufficient and certain matter, 


whereon judgment may be given to have a return. 

If the avowry, declaration, or replication, is defective in form only, 
the plea of the oppoſite party may cure fuch imperfection, but eannot 
ſupply matter of ſubſtance or certainty. 

The defendant on the writ of replævin need not aver his avowry with 


end this he is ready to verify, becauſe the defendant in his avowry is the 


actor, for therein he ſhews his matter (or complaint of wrong done) 
which is a count, and prays to have a return ; and therefore as plaintiff 
he ſhall not aver bis avawry no more than the plaintiff ſhall aver his 
count. | 

As an avowant he ſhall not be obliged to alledge ſaſn within the 
time of the ſtatute of limitations, 32 H. 8. cap. 2. but that muſt be 
thewn on the other ſide, 


By flat. 23 H. 8. cap. 2. On an avotory for rent, ſeiſin muſt be al- 


_ within fifty years, before the making of the avorwry or conuzance. 
n an avowry on a tenure of fealty, rent, and ſuit of court,. if the 
plaintiff confeſſes the tenure, but ſays, Tibat neither the avowant nor 
his anceftors were ſeifed of the ſervices, or any of them, within fi/ty 
years, this is not good, becauſe homage fealty &c. and ſuch caſual 
ſervices may not happen within fi/ty years, and ſo out of the ſtatute. 
Nate, By flat. 8 H. 6. 2 H. 6. Sein of ſervices by the hands of a 


tenant at will ſhall not bind the tenant, nor by the hands of leſſees for 
years, 


rent, he may avow without ſeiſin, becauſe the deed and the reverſion 
gives him a ſufficient privity of eſtate, „ Hil 

An avewry was given by the ſtatute for a relief on the tenure of 
fealty, rent, and ſuit of court, and good without mention being made 
of the relief, becauſe it is parcel of the tenure of common right and if 


leparated from it the ſame moſt be ſhewn on the other ſide, 


3 By 


By Hat. 8 H. 6. cop. 18. if a perſon makes a gift in tail, rendering 


a * N 9 a . K i ; * | ; . | | | 
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By flat, 23 H. 8. cap. 87. if executors avois for arrears of tent 
in fee accrued to the teſtator, they muſt ſhe that the land continues 
in the ſeiſin of the tenant, who ought to have paid it, or in the 


hands of ſome other who claims by or for him, according to the faid 
ſtat. | 


Note; An avnwry is not good in the right of one executor where 
there is another executor and he is not named. 


One tenant in common cannot avow the taking of the cattle of 2 
ſtranger damage-feaſant, - without making himſelf bailiff or ſervant to 
his co-tenant. | | 

Tenants in common may join in debt for rent, Cc. yet they can- 
not avow jointly, but muſt make ſeveral avowries, . 

If a perſon avows for damage-feaſant in his common, but alledges 
no damage to himſelf, this is bad, becauſe he cannot diſtrain a ſtran- 

r's cattle without a particular damage. | RE 

On an avowry the defendant fays, That the property is in a ſtran- 
ger, that is, that they were the plaiatiff's, this is good either in Ser or - 
abatement, and the defendant need not aum for the return of the goods; 
for they not being the plaintiff's, the avowant is to have a return wich- 
out it, | 2 

If on the writ of replevin the defendant avows, That he was poſ- 
ſeſſed of a term till in being, and leaſed it to the plaintiff, this ii 
naught; for though be was pyſſeſſed be good in an action of debt for 
rent, yet it is not in replevin; for: in replevin the defendant muſt ſet 
forth his title, and how he became poſſeſſed c. 

At common law, the lord might avow on his tenant for rents, ſer- 
vices Sc. after four ſeveral methods and manners. B 

1. On one as his very tenaut, by reaſon of the tenure: For ex- 
ample, where the lord had a fee in the ſeigniory, and the tenant had 
alſo a fee in the tenancy. | 

2. On one as his very tenant by the manner: For example, where 
ſuch tenant made a leaſe for life, or à gift in tail, with remainder in 
fee; there the lord might avow upon ſuch leſſee, or donee, as on his 
very tenant by the manner, Fat. 20 H. 6, but in ſuch caſe the. 
lord ought to ſhew this matter in his aveawwry, Statutes 15 E. 4. 
and 4 H. 6. 

3. On one as his tenant by the manner omitting (very) as when the 
lord had only ſome particular eſtate in the ſeignjory; as in tail, for 
life, or a leſs eſtate; and ſo when the tenant had a leſs eſtate than 
fee-ſimple and in this manner the donor ſhall av9w on the donee, the 
leſſor on the leſſee for life, or years. Statutes 21 H. 6. & 2. H. 4. 

On the matter in the land; as within his fee and ſeigniory ; as where 
à tenant by knights-ſervice made a ſeaſe for life rendering rent, and 
died, his heir within age; the guardian in chivalry might avow on 
the leſſee, fat. 38 H. 6. cap. 23. on I 

By the flat. 21 H. 8. cap. 19. any lord may avow the taking of a 
diſtreſs within the tenancy, as in lands or tenements within his fee 

| or 
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or ſeigniory, without avowing upon any perſon in certain, yet he is 


at liberty ſtill to avow as at common law. 


Secondly, What perſons foal avow. 


By fat. 15 H. 7. the King having the profits of lands by out- 
lawry in any perſonal action (as well as real) may avow. 15 H. 
2. N. 4. | | 
5 Tbe tort may avow, as before is ſhewn, either at common law or 
by the fatute. 21 H. 8. cap. 19. | 
By fat. 17 H. 7. A guardian in ſocage may avow for damage-feaſant 
in his own name, for he hath the governance of the land. Ceſtuy que 
wſe before flat. 27 H. 8. could not avow for damage-feaſant in his own 


name, becauſe at common law he had nothing in the land but only 


the occupation at the ſufferance of the feoffees. Statuten 15 H. 7. 2, 


12, 13. G 17H. 7. 41. 


Since that ſtatute he may avow in his own name, Cc. or he may 
juſtify in the name of the feoffees. | 
A commoner may avow for damage-feaſant though he be but a copy- 
holder, or tenant for years. Statutes 17 H. 7. 41. and 15 H. 7.8. 
A tenant at will may avow for damage-feaſant. Stat. 15 H. 7. 2. 
A tenant at ſufferance cannot avow for damage-feaſant. Sr, 17 


H. 7. 47. 


In treſpaſs the party may juſtify damage-feaſant, for he ought to have 


the profits till he that has right enter on him. Stat, 4 H. 7. 


A parſon may avew for a rent-charge by preſcription. 
An executor may avow for rent due in the life-time of his tetator: 
32 H. 8. cap. 37 | 


Or if for rent reſerved by the teſtator on a leaſe for years he ſhall 


not be put to ſhew the teſtament. | 
An adminiſtrator may avow for rent due in the life of the teſtator. 


Stat. 38 H. 8. |; 
If a rent be granted by a huſband and wife, and there are arrear- 


ages incurred, and then the huſband dies, the wife may diſtrain and 
avow, Cc. 

A huſband in right of the wife may avow for rent ſervice, or for 
rent due to the wife after coverture. 

A perſon cannot make conuzance as bailiff to the huſband and wife, 


becauſe a feme-covert cannot make a bailiff, 


Thirdly, For what a perſon may avow, 


For homage, fealty, or other ſervices, the lord might diftrain and 


| avow, Ce. and fo for the rent · ſervice; but if he is to render one 


thing for another, he ſhall gvaw accordingly. 


=» Sy as” Th vue 
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If a perſon auotus for two rents where one rent-day is not come, 
the aj, hall abate only for that which is not come. * 

By flat. 16 Hen. 7. The avewry is not to be for the double rent, 
but only for the quantity of the ſingle rent. | | 

It may be for a relief, or a heriot-ſervice, for they are in nature of 
rent-ſervices. ; | 

So it may be, for a heriot-cuſtom, or for a fize in a court-leet, be- 
cauſe it may be diſtrained foo. 

It may be for forfeitures on divers penal fatutes, as the ſtat. 4 H. 
7. cap. b. for a moiety of the value of the land; and the ſtatute for 
maintenance of huſbandry ; and other ſtatutes that give a diſtreſs; 
or for amerciaments in a court-leet, by fat. 20 H. 7. or in the ſheriff's 
torn. | | y 2 

The ſame for amerciaments in a court-baron, where the diſtreſs is 
by cuſtom, by flat. 20 H. 7. 66. And alſs for an amerciament for 
the tenant's. not coming, they may diſtrain, if it be aſſeſſed by the 
affeerors, otherwiſe not. | ans 

So for a corrody granted by deed with a clauſe of diſtreſs one may 
auoto, otherwiſe not. | SE te RT 

For damage-feaſant, a perſon may avow ; but if the cattle is chaſed 
out before he diſtrains, he cannot avow the diſtreſs, _ | 

An avowry may be for one thing, though the diſtreſs was for an- 
other. On an avewry for rent, where part thereof is not due, the ſame 
is error; but it may be cured before judgment by abating the avowry . 
as to that part of the demand, | 

In Hil, 12W. 3. in B. R. It was held, that on an avowry to a re- 
plevin there could not be a profert of the money into court, becauſe the 
avowry is to juſtify the taking of the cattle, and whether. the money 
was paid or not, is not the queſtion ; but if the diftreſs was right- 
fully taken, the avowant muſt have a return; but if wrongfully taken, 
he muſt anſwer the plaintiff his damages. 

By the „at. 17 Car. 2. c. 7. When a plaintiff is nonſuit before 
" iſſue joined in any ſuit of replevin, removed or depending in any of 
« the courts at We/iminfer, the defendant making ſuggeſtion in the 
« nature of an avowry for rent, the court on his prayer ſhall award a 
« writ to the ſheriff to inquire of the ſum in arrear, and the value of 
<« thediſtreſs ; whereupon fifteen days notice ſhall be given to the 
“e plaintiff, or his attorney in court, of the fitting of ſuch inquiry, 
« and upon return of the inquiſition the defendant ſhall recover the 
« arrears, if the diſtreſs amounts to that value, or elſe the value of 
te the diſtreſs with coſts, and ſhall have execution thereupon, by fi, fa. 
% egit, or otherwiſe, as the law ſhall require. 8 

« If ſuch plaintiff be non/uit after avowry and iſſue joined, or if 
te the verdict be againſt him, the jury at the defendant's prayer may 
„ inquire, and the avowants recover &c, | 

If judgment be upon demurrer for ſuch avewant, the court 
© at the defendant's prayer, ſhall award a writ te inquire the value 
< of the diſtreſs, whereupon be ſhall have judgment W. 

11 a 4M Where 
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er Where this diltrets that not be found to be to the vile of the 
« arrears, the party may diſtrain for the reſidue, e. 
By flatute 4 & 5 Ann, for the amendment of the law, It is 
enacted, That any defendant or tenant, in any action or ſuit; or 
« any plaintiff in reþlevin; in any court of record, may, with leabe 
ac of the ſame court, plead as many ſeveral matters thereto, as he ſhall 
4e think neceſſary for his defence. lates AEM 
By flat, 11 Geo. 2. c. 19. the defendant in replevin may avow or 
make conuzance generally, That the plaintiff in replevin, or other te- 
nant of the lands &c. where the diftreſs was made, enjoyed the ſame utider 
a grant or demiſe, at ſuch a certain rent, during the time wherein the tent 
2 -ained for incurred, whith"rent 40as then and ſtill remains due Or, 
that the place where the diſtreſs was taken was parcel of ſuch certain tine- 
ments held of ſuch a manor, lordſhip &c. for which tenements the rent, relief 
&c. diftrained for, was at the time of ſuch diſtreſs, and flill remains duc, 
without ſetting forth the grant, tenure, demiſe, or title of the landlord 
Oe. and if the plaintiff be nonſuit &c. the defendant is to have double 


__ coſts, | 


Note, It frequently happens, that on landlords bringing an 4/7/oy; on 
the caſe to recover a reaſonable ſatisfaction for lands Cc. occupied b 
the defendant, there appears in evidence on the trial ſome written 
agreement or parol demiſe, with a certain rent reſerved, by which 
the plaintiff becomes nonſuit : for remedy whereof, by the ſtat. 11 
Geo. 2. c. 19. It is enafted, That ſuch demiſe or agreement may be 
made uſe of as an evidence of the quemum of the damages to be re- 
covered. | 

See flatutes Weſt. 2. c. 2. 7. H. 8. c. 4. 21H. c. 19. 12 Car. e. 
5. Ec. on this ſubject, | 


Of pleag in replevin 
AHESE pleas are generally of four kinds; I/. pleas in Jar; 24h 
in juſtification; 3diy. by way of comuzance ; 4ibly. by way of 


Firſt, In bar. 


A elaim of property may be' pleaded either in bar or abatement. 

By flat. 31 Hen. 6. cap. 12. and 26 Hen. 8. cap, b. property is 
2 good plea in bar, and not the general iſſue. WT | 
Where the defendant pleads property, he need not make a ſuggeſti- 
on ſor a writ of reterno habends. wi | Rin 

By flat. 31 Hen. 6. cap. 12. It is held, claim of property cannot 
be Sleadei by way of avetry. N 


It js no bar to ſay, The plaintiff is poſſeſſed of the cattle 
The plea of non cepit is a good plea in bar, 


Where 
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Where one defendant pleads non cepit, yet the others may make conu- 
zance or juſtify in his right. 


In replevin of corn it has been held a good bar to ſay, it was his 
wife's, and that the plaintiff ſurrendered it to her, 


Secondly, In juſtification. | 


When one cannot have the thing for which he diſtrains, he may 
Jufti 5 but cannot gvorw. | 
f a perfon diſtrains for ſervices, and the tenant dies, in an action | 
of replevin brought by the executors, he may juftify but not avow, de⸗ 
cauſe in that caſe he cannot have a return for the ſame thing. | 
If à perſon diftrains for ſervices, he may juſtify or avow at his elece 
tion, becauſe in all caſes where one _y __ he may Juftify: . 


A perſon may juſtify for rent determined, but cannot avew. 


7 flat. 4 Hen. 7. 6 a tenant at tt trance may Jeff a ai 
weld ihe Ine damage- feaſant. 1 85 Me 5 "ob 


K 7 bird! , By wy os conuzance. 

A ao of conuzance is ws a confeſlion or acknowledgment of 
taking the diſtreſs, as bailiff or ſervant to another. 

The plea of conuzance may be pleaded as bailiff or ſervant for da- 
mage. ſtaſant in the freehold of his lord or maſter, 

80 it may for damage-ſeaſant i in bauplen his maſter had for a term 
of years, | | 

On a plea of conuxance as bailiff to the parſon of D. who claimed 
a rent by preſcription, and a diſtreſs thereon, held good. 

A defendantin replevin may juſtify or make conuzance as bailiff, 


Fourihly, By way of avawry, 


There 1 are in general four kinds of pleas by avowry, 

By the fatutes 4 & 5 Aun, “ Any tenant or defendant in any 
* ſuit, or any plaintiff in rep/evin in any court of record, may with 
< leave of the fame court, plead as man ny ſeveral matters thereto as 
„he ſhall think neceſſary for his defence. 

If the defendant in replevin claim property in himſelf, he ſhall have 
return without conuzauce, becauſe his plea deſtroys the plaintiff 's title; 
and if he lays property in à ſtranger, and make no conuzarnce, and if 
the plaintiff admits that property, there ſhall be a return without any 
tenuzance; for by that admittance the plaintiff's property is deſtroyed: 
but in all 'pleas that do not ſhew the property out of the plaintiff, a 
conuzance muſt be made, and the plea only is to be anſwered, aud not 
the conuzance, 


+ M 2 Of 
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* 
* 


15S 07468; judgments in replevin, 


HE uſual judgments in replevin are either 1. Retorno babends's ; 
2. Second deliverance z or 3. Returns irrepleviſable. 


Of cofts and damages in replevin. | 


At common law before the ſtatute 7 H. 8. c. 4. the avowant was to 
defend his right at his own expence, and was not allowed any cofts or 
damages, though he diſtrained for ever ſo juſt a cauſe, which occa- 
ſtoned many perfons to replevy their goods ſo diſtrained, and proſecute 
the ſame merely for vexation. 

To remedy which miſchief in part, the foregoing ſtatute was made, 
which enacts, That where common recoveries are ſuffered of ma- 
c nors, lands, tenements, and advowſons, the recoverers, their 
« heirs and aſſigns, may diſtrain for any rents, ſervices, or cuſtoms, 
due and unpaid; and make avowry and juſtify the ſame, and have 
<< the like remedy thereon, as the recoverers might have had, though 
« ſuch recoverers were never ſeiſed thereof Cc. 

% And every auswant or bailiff in any replegiari or ſecond di- 
cc [iverance, if their avowry, conuzance, or juſtification be found for 
© them, or the plaintiff be otherwiſe barred, ſhall recover his da- 
© mages and coſts. Vide flat. 19 H. 8. cap. 11, 

But becauſe that act extended to perſons only which held lands c. 
by rent-ſervices or cuſtoms, where ſuch recoveries were ſuffered ; 
therefore by ſtat. 21 H. 8, 6. 19. it is enadted, *5 That in any reple- 
« piari, or ſecond deliverance for any rents, cuſtoms, or ſervices, or 
“ for damage-feaſant, if the avowry, conuzance, or juſtification, be 
« found for the defendant, or the plaintiff be gonſuit, or otherwiſe 


% barred, the defendant ſhall recover ſuch coſts and damages as the 


* plaintiff ſhould have, had he recovercd.” 

But that ſtatute extends only to avewries &c, for rent Sc. and there 
being many other actions within the ſame miſchief, in 4 Fac. 1. an- 
other act was made, “ in which that of 21 H. 8. c. 15. which gives 
© coſts to the defendant in debt, terſpaſs on the caſe, detinue, and ac- 
© count, or any other actions whatſoever, wherein the plaintiff or de- 
5 fendant might have coſts,” 

By reaſon of the general words in the foregoing ſtatute, it was 
adjudged in the caſe of Samuel and Hoder, 2 Cro, 520. that the de- 
ſendant in replevin, where he juſtified the taking for an amerciament in 
a court-leet, ſhould have his coſts, (not damages) though ſuch juſtifi- 
cation is neither for rents, ſervices, or cuſtoms, nor for any other 
particulars for which coſts were given by any of the ſaid ſtatutes of 
H. 8. and are only implied in the genera] words of that of ac. 1, 
which includes not only ſuch actions wherein coſts are given by par · 
ticular ſtatutes, but all other actions whatſoever, 


In 
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In the ſame caſe in 2 Cro. 520. are two other caſes cited to have 
been ſo adjudged on the like point, via. Eafler 38 El. & 44 Eliz. 
which being before the ſaid ſtatute 4 Fac. 1. could not be influenced 
thereby. . , Na Wy 


Coſts has been given to a plaintiff in replevin on an avowry for rent. 


The preſent doctrine is to give damages to the defendant in reple- 
vin, wherever the plaintiff is nonſuited, or iſſue found againft him, or 
he be otherwiſe barred on conuzance, avowry, or juſtification, either for 
rents, cuſtoms, or ſervices, on the ground of ſtat. 7 H. 8. c. 4. 


And the ſame for damage-feaſant by the ſaid ſtat. 21 H. B. c. 19. 


In avowries where part is found for the plaintiff and part for the 
defendant, it has been a doubt, whether the jury can give damage and 
coſts to the plaintiff; for that the avowant being in nature of plaintiff, 
where ſome part of the iſſue is found for him, it ſhews he had a right 
to take ſome of the goods, though not all ; therefore the plaintiff in 
replevin is not to have damages or caſts. , 

It has been held on the general rule, (that all ſtatutes which give 
coſts are to be taken ſtritly) that the ſtatute 3 H. 7. c. 10. is not to 
extend farther than the words thereof will bear; and therefore where 
a replevin was againſt three defendapts, one whereof an infant, all 
appeared, and av:wed by attorney, and judgment being againſt the 
plaintiff, he brings error for the infant's appearing by attorney, But 
becauſe he might have pleaded this in abatement to the avowry, and did 
not, it was held well, and judgment affirmed ; but. the court would 
give no coſts to the avowant, and ſaid, that ſuch ſtatutes are a ſort of 
penal laus, and the ſaid ſtatute 3 H. 7. mentions only writs of error 
brought by any defendant or tenant, which does not extend to 
avowants. | 

In replevin the defendant avowed 2s overſeer of the poor for a diſ- 
treſs for a poor's rate on ſtat. 43 Bl. c. 2. and at the trial the plaintiff 
was nonſuit; and no damages being found, it was afterwards moved 
for a writ of inquiry to ſupply this omiſſion, which was | gr rt be- 
cauſe here if the jury had inquired, it had been an inqueſt of office on 
which no attaint would have lain ; and diſtinguiſhed this caſe from 
1 Sid. 389. of an awvewry for a rent- charge, according to 17 Car. 2. 
c. 7. for there the writ of inquiry was well denied; for by that ſtatute 
the ſame jury are to inquire both of the rent in arrear, and of the value 
of the cattle, But the ſtatute 43 Fl. does not tie it up te the ſame 


ury. | | 

b By fat, 11 Geo. 2. c, 19. if the plaintiff in replevin upon diſtreſſes 
for rent, quit-rents, - reliefs, heriots, and other ſervices, ſhall be- 
come nonſuit, diſcontinue, or have judgment againſt him, the de- 
fendant ſhall recover double caſts. | 


Coſer 
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+... © Caſts of prafiice relating to replevins &c. 


N an action of replevin, brought for taking goods, chattels, and 

beaſis, The defendant in the action made conuſance for jaking 
the beaffs ;- but this plea, not anſwering the whole of the plaintiff's 
charge was , adjudged ill. Vide Mod, Rep. vol. 4. page 402. hid, 
wot. 5. page 77- 5 | 


If on cer of a deed the avowant has avowed otherwiſe than he ought, 
the other fide may take advantage of it, though after a verdict, and ſo 
he may of any thing that makes the ayowry abateable. Vide Mod. 
Rep. vol. 5. page 29. | 's | 22 


If one jeim-tenant makes a diſtreſs for the whole rent in arrear, and 
leyies for the ſame, fuch taking is good, though he does not make co- 
mwzance 2s bailiff to the reſt, becauſe he is in law accountable to the 
reſt, Tbid. 150. hoy . | | 

The fame certainty is not required in an avowry as in a declaration; 
for though an avewry is in ſome caſes a declaration, yet it is not ſy in 
ell; for the avowant is a defendant, and the law allows him more fa- 
your than a plaintiff in an actiop, who is to make out a title to 2 
thing in demand, and therefoje his declaration muſt be certain. Did. 


| In avotory the damages ate not given in 'reſpeR of the rent for which 
the diſtreſs was made, but for the taking the cattle Sc. Ibid. 366. , 


At common law a repltvin was formerly made by writ of juſlicies, and 
not by plaint, which is a quicker Ned, given by ſtat. Vm. 1. cap. 
16. At this day, if a ſheriff could not make replevin in his county court 

Hut by writ, a cuſtom for a ſteward of an hundred court to grant reple- 
pins out of court mult be void, for the hundred cpurt is a court de- 
rived out of the county court. Jhid. 254. 


In replevin, if the avetuant pleads a particular eſtate, without ſhew- 
ing who had the fee, and the commencement of ſuch particular eſtate, 
ſuch plea is bad; yet it is too late for the plaintiff to take exception 
thereto after a nonſuit. Vide Mod. Rap. vol. 6. page 223. 


In Teplevin, if propirty be claimed, notwithſtanding the party re- 
plevies, an action of tre paſs will lie, and the claim, on notice of pro- 
perty, ſhall be the ſole matter in iſſue on ſuch action. Tbid. page 6g. 
- | » * 8 +91 16 

In an aQtion of treſpaſs, the. claim of property is not allowed to be 
given in evidence to make the party a treſpaſſer, Ibid. 139, 190. 


In 
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In repltbilr; the defendunt may * Fugen in x Frenzer, in bar 


of the action. bid. 81. JT 
1d an ition of re, if e gez Gand take sdant, 
a variance in the plaee ede the takiug is fad from that ih 


redlly it was, he muſt plead | the lame. i in — Ibid. » page 303. 


X 


There is a diſtinQion between NE: on We? anch 3 Uitiiztnce 
or avwry for damp er for if one 17 or rent, he muſt ſhew 


his tenute add title reicMAar;” FIN ev ans the detendaflt . 
traverſe any part of plitnct' Ha fr opt; but'to' 1 for” 
dumage-feaſant, it is cafliciend ö the vy Wade „chat 4 title zppe⸗ 

for him to diſtrain by, though not t exactly agreeing with hat, he 12 
out. 151d. Page 158. err 


O15 wy nk as Ae — 


In an avowry, rough h the 2 day of the entry Je. is not 
ſet fotth, the ſame has Wei del good Haak DA. Rep. b. d. p. 33. 

In aint, the plant fully ware out His title; bat the 
ſame ſtrictneſs is not required in an quowry. A111, 54. 


„ e 


In an avstory, if the leſſots ſhew, mat the u I W. 2 lter, 
yet the contract between them 31 e is ſufficient.to Main- 


tain an action of replevin. Bid. 


In an action of replevin, the — into court what is due for da 
mages is no wy of proceedings. bid. page 379. 


A ſci. fac. againſt the pledges of bail in an tion of replevin is in 
nature of à declaration, and . Ibid. Page 314. | 


In an action of replevin, a poſſeſſory ri ht only, without property, is 
not ſufficient to maintain ſuch action. de Mid. Rep. wil. 2 P. 25. 


In an action of replevin, the being bailiff to another is a matter tra- 
verſable. Vide Med. Rep. vol. 1 1. page 112. 


In a ſuit in replevin on a homine replægiand brought, ths party 
muſt plead immediately aber * Vide Mad. Rep. wl. 12. 


page 34. 
On a homine 2" brought, if the party appears on the day of 


the return of the proceſs, and pleads ron cepit, a ſuper ſedeas ſhall go to 
the withernam without bail, Ibid. 36. 


' If an avowry is made ohly for part of the rent in arrea?, it muſt be 
ſhewn how the remainder was ſatisfied. id. 84. 


I | In 


| pluries muſt be returned. Tbid. page 397. 
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I actioh of r hether If b 
8 — Ria. gb. a perſon wang on; was But. * 


It is a doubtful matter, b 
dn but if ſo, it muſt be in court. hid. page 120. 


a an action of replevin, leading property in a ſtran is a 
plea in ber of the action. „ page 122» «7 on” 


In an avewwry to an action of replevin, whenever a title is made un- 
der a particular eſtate the commencement, and alſo its derivation niuſt 


| — plantings. id. page 191, 


In an avorury as bailiff for rent in arrear, his being bailiff is not a 
matter traverſable. Ih. page 319. 

In an action of replevin, the bringing money into court on a tender 
of rent is not neceſlaryz for the money is not demanded by this 
action, but whether the diſtreſs be well taken. bid. page. 352. 


The torit of replevin, and alias thereon, are not returnable, but the 


If the defendant i in replevin enters an appearance before the writ of 
elongat' be returned, no writ of withernam ſhall iſſue, the writ of wi- 
thernam being the proper proceſs on the clangat being returned. Ibid. 


| page 425. 


On the writ of elongat' i returned, if the party pleads non cepit, 
he need not put in bail; but if he pleads non cepit on the writ of wi- 
thernaw, he muſt, 7b:id. | 


The bail put in, muſt be in a certain ſum, and in 10 nature of gage 
deliverance. Ibid. page 426. 


The plea of non cepit may be pleaded on the return of the writ of 
withernam. 


In an action in replevin, if the cattle be taken on the writ of wither- 
nam by way of execution, the plaintiff has a property in ſuch cattle, 
but not where they are taken on proceſs only. bid. page 428. 


If the iſſue be againſt a perſon who is bail on a writ of es 
he muſt be in execution. Ibid. 


Tf againſt a perſon who appeared on the writ of dmg returned, 
and pleaded non cepit, a writ of withernam ſhall iſſue. Jbid. page 429. 


The 


eie Puattee of Dittrets and Replebit & 
| The advantage the party obtains ore Be hg ing and pleading to the 


writ of withernam is, all proceedings 1 till the * is deter- 
mined. bid. 


On a pluries yy * is 4 * given the party in Sn 


Bid. page 430. 


If on this writ the plaintiff is demanded, and will not 8 he 
ſhall be nonſuited. Tbid. page 431. 


Where a wit of replevin is againſt ſeveral defendante, the pint 
muſt declare againſt thoſe who appear, and continue his writ . 
thoſe who do not. bid. 


On removing a writ of +eplevin out of an inferios court by aar- 
tiorari, into-the K, B. the declaration drawn in the inferior court can 
not be charged, Jbid. page 453. 


Coparceners muſt join in the avowry, Vid: Rom. vol. 1. page 64. 


In an avowry for a rent-charge, all che particulars of the lands muſt 
be ſet forth in the avowry. Ibid. page 155. 


An executor avowing under flat. 32 Hen. 8. my 37. for rent in at- 
rear, need * aver the land was in the ſervice of the plaintiff, Ge 
when the arrears were incurred. bid. page 174. 


On a judgment for the avowant for more rent than is due, if a writ 


of error is brought thereon, the judgment will be reverſed for the 
whole. Jbid. page 256. 


In an action of replevin, an avetory may be abated for what 3 is | not. 
due, and judgment given for the reſidue. bid. 


On an avewry for tent to be paid in money and hens, and. mote 
being charged than due, the avowant obtained leave to feleaſe the 
damages for the hens, Jbid 317. N 


In replevin, tenants in common cannot join in the avewry, Ibid. 


a3 2d « di/ireſs made ſot one cauſe, it may be dvowed for another. 
466 | 


In a ſuit in replevin, if the place of taking the cattle,' c. is tra- 
vetſed, aud thereon found for the avewant, he ſhall have a return 
WF the cauſe of wang. is not found. Mid. 20 
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oe replevin, if a defendant pleads property in a ſtranger | in bar of 
ne oe yet he may 9 feturn of the Popeye. Tbid. . 


The flat. Marlb. 1 not e to hundrid courts, not can the 
Lord of a . court . to gravt 9 on a er. * 
279. "BA n 

In replevin, 2 juſtification, that the defendant took Fw impounded, 
is ill without giving colour; but it is otherwiſe if Ki is ſaid be ook and 
detained. Ibid. 219. 


As the ſheriff cannot return, that he did not FN . an a0os will 
not he againſt him for a falſe return on a writ of 'chngat. Tbid. 613. 


The writ of withernam being held a e proceſs is ſuperſeded W. a 
plea of be did not take, Ec. . Ilia. 614. 


The pluries writ of replevin ſuperſedes the Merit abiding: in 
Ge ſuit, but it is otherwiſe of the writ of 7 Lid. 61. 


The court will ſtay the writ of withernam on a tender of the da- 
mages found. Ibid. 720. ; 1 

In a ſuit in replevin, property 3 in thi defendant, or FLY 2 
to be pleaded in bar, and not in abatement. Na- _Raym, * A et. 


Ih 


In 1 if the defendant 8 property in a ee he ell 
not have a return awarded to him, but he may have a return where 
he pleads property in himſelf. * Bid. 1017, 


In replevin the want of an avirment in the declaration, that the fact 
was committed, is — _ cannot ve cured, | 36 os Filzgibbons, page 
109. 


In an very the commencement. of the particular eftate viult be 
ſhewn. Strange, vol. 2. page 796. | = 

In an avowry for an amerciament in a court-leet, the avowant muſt 
aver that the plaintiff was guilty, but it is orherwiſe in — B. 
847. 


i ay can be no writ I "refllevin of bros Go 1 convidion, 
bid. 484. | | | e 


Adjudged, that where the plaintiff avows at à different place, i in older 
to have à return of eh $taken in diftreſi, he moſt in leading ta- 
verſe the place ſet ſorih — chu or declaration, becauſe his avewry 
is inconſiſtent with it; but where he does not inſiſt on a return, he 

1 2 a may 


n 
. — 


The burt ok OED F bee 


5 1 2 gr 


may plead ne chi, and, prave..the taking to be i another Nes 
507. 


and on neglect it will he. aod 8 if "he thai eV that he 
did not. Caſes temp. 57 5 5 


182614 nei 4 


5.4 iow 


In an; action of debt, on a br bond, conditioned to appear in 
the county 221. and then and there proſecute the plaint with effect. 
If the gin is removed into the X. B. and the party becomes non- 
ſuited, it has been held that by ſuch FOI 1 the condition of ſuch 
bond is broke. bid. 137. 


By Hat. W:/im. 2. the ſheriff o on \prapting the writ of replevin is to 
ai a bond for the return, and if on the writ of returns habends iſ- 
ſuing, the ſheriff returns the cattle, c. to be eloigned, the avowant 
may have a writ to have all the cattle, &c, of the pledges, and if on 
ſuch writ the ſheriff returns a gihil, the avowant may have a ſcire fa- 


cias to return bim all the cattle, Ec. taken out of the — s cattle, 


. 4 i Ts. * ras 
If the plaintiff in replevin 8 the 07 given by flat.” 17 Cav. 
2. he muſt abide 15 the ſame, and cannot A reſort to this 
remedy. Ibid. 1 Nat 4 
„ 0 all war 


In bee A ork! cannot agg, joint diſtreſs for ſeveral rents, 


but muſt ſhew for which rent the diſtreſs was taken. Haid. 245. 


IT 7 


In replevin the omiſſion of finding the arrears of. rent rey and chi | 


value of the diſtreſs, purſuant to fat. OR Car, 2. cannot-be-fupplied 
by a writ of inquiry, Ibid. 296. 


Replevin i is not an action or plaint within fat:\$'&g ill. 3. cap. 
11. ſo as to give a defendant colts, - Vide Bur, vol. 3. poge dane 


Note, For 8 adjudications on [this ſubjea, ſeeate caſes in chis 
work, under the head of Diſtreſs s. 
s | Irons ein 


4) 
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5 414 Ran ve. 4 . U eren 
0g en of. replevin acl #76 dns” . h. A 
„ne 23 en lan d e 

G2 ORGE the Third, Cc. To the ſheriff Ee. greeting: WE 
command you, that Juttly, and without delay, you cauſe to be 
replevied the cattle of B. whic 4 took and unjuſtly detains, as it js 
F 2 ſau! 


— 


5 The Putter of Diftrels find Repleviu, 
ſaid, and afterwards thereupon cauſe him juſtly.to be removed, th 
we may hear no more clamour thereupon for want of juſtice, He. 


3k 


JJ) Os Ew 
hh B. complains againſt C. D..in a plea of taking and unjuſt] 46 
taining bis cattle againſt ſureties and pledges, Sc. en 25 


Wetlarations. 


. For taking à porringer, | | 


Middleſex, T. R. V. and V. S. were ſummoned to anſwer to F. 
to wit. V. in a plea, why they tock a ſilver porringer of the 
ſaid 7. and unjuſtly detained it, againſt ſurety and pledges, until c. 
And whereon the ſame J. by 7. I. his attorney complains that the 
ſaid J. R. and V. on the day Of ———, in 
now King of England, c. in the Charter- bouſe, in the county of Mid- 
Aleſex aforeſaid, in a certain place there called the r- ues 14 of 
bim the ſaid T. took the ſaid porringer of him the ſaid T. and un- 
juſtly detained it, againſt ſurety and pledges, until c. whereby the 
ſame T. ſays that he is prejudiced, and hath damage to the value of 
pounds: And therefore he produces the ſuit . 


For taking a mare is tbe bighway. 


Northampton, B. was ſummoned to anſwer to S. C. in a plea, why he 

to wit. * took a mare of him the ſaid S. and unjuſtly detained 
it, againſt ſurety and pledges, gc. And whereon the fame S. by , 
T. his attorney, complains, that the ſaid 7. on the 
day of - — „in the year of the reign of the 
Lord George the Third, late King of England, Cc. at Harding fon, in 
the county aforeſaid, in a certain place there called the King's high- 
quay, 3 mare of him the ſaid &, took and ynjuſtly detained it, againſt 
ſurety and pledges, until c. whereby the ſame 4 fays that he is pre- 
udiced, and hath damage to the value of — DV7:7:7‚ 7 pounds I 


And therefore he produces the ſuit, &. 


Peelargs 
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Mutter, x H. was ſummoned to anſwer to R. H. in a plea, 
to wit, * he took the goods and chattels of him the 0 R. 
and unjuſtly detained them, againſt ſurety and pledges, until Ge. 
And whereon the ſame R. H. by J. P. his attorney complains, thut 
the ſaid. R. H. on: the W day of — yore —, ina the 
—— year of the reign of the mo Gerrge - the Third, now 
King of England, . at pariſh. of Se, Margaret, Wefiminfter, in the 
county aforefaid, in 2 certain, place there called Pater-fireet, took the 
goods and chattels following, to wit, one jack, two ſpits, eighteen 
pewter plates, Fc, (reciting ſeveral ather particulars) of the ſaid R. M. 
and-unjuſtly detained them, againſt ſurety and pledges, until &c, 
whereby the ſame R. H. ſays that he i is prejudiced, and hath damage 


to the value of CY OR Yarn ee And thereupon he pro- 
duces the ſuit, Cc. 


Fer taking ſundry cattle. 


Glucefter, I. S. Eſq; E. P. Eſq; and R. B. were r to an- 
to wit ſwer to N. L. in plea, why they took the cattle of him 
the ſaid N. and unjuſtly detained them, againſt ſurety and pledges, until 
Oe. And whereqQn.the ſame V. by P. H. his attorney, complains, that 
the ſaid T. R. and R. on the —-= — day of 
in the year of the reign of the Lord George the Third, 
now King of England, Cc. at the pariſh of Oli Sadbury, in the county 
aforeſaid, in a certain place there called the Stub Riding, took the 
cattle, to wit, two axen, of him the ſaid N. and unju ly detained 
them, againſt ſurety and pledges, until Sc. whereby Bens N. ſays 
that he is prejudiced, and hath damage to tbe value of = 
pounds; And thereupon he produces the ſuit, Ce. 


oY T* TY VWF CDT 
- 


& , 


Fer taking a cow, 7 
Stafford, J. and J. H. were ſummoned to anſwer to J. F. ina 
to wit. ? plea, why they took a cow of him the (aid . and un- 
juſtly detained it, againſt ſurgty and pledges, &c. And whereon the 
laid J. by J. L. bis attorney, complains, that the ſaid J. and J, on 
the day Q — —: in 6e year 
the reign of the Lord George the Third, now. Eing of e G.. 
at Fhenſlon, in the county aforeſaid, in à certain place there called 
The Lane, ook the cow aforeſaid of him the ſaid J. and unjuſily de- 


it, againſt ſurety and pledges, until oe whereby the Gid 7, _— be, 
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he is prejudiced, and hath damage to the value of — 
pounds: And thereupon he produces the ſuit, c. 


Für Tf ; 


WW bi) rt. For taking ſheep, Cc. 
.%* $4.45 4+ ; 1354 


+ 3: HY | , | 
Ege, , P. hte of Buſhey, in the count aforeſaid, Knt. was 


to wit. '- ſummoned to anſwer to S. T. Eſq; in a plea, why 
he took the cattle of him the ſaid S. and unjuſtly detained them againſt 
ſurety and pledges, Ec. And whereon the ſame . by J. V his at- 
torney, complains, that the ſaid V. on the —————— day of 
— „ in the - year of the reign of the Lord 
George the Third, now King of England, &c. at Buſhey, in à certain 


place there called Marrybill Ground, the cattle of him the faid S. to 


wit, thirty-ſix weather ſheep, twelve ewe ſheep, and eight lambs, took 
and unjuſtly detained them, againſt ſurety and pledges, until c. 
whereby the ſame S. ſays that he is prejudiced, and hath damage to 


the value of —- pounds; And therefore he produces 
the ſuit, Cc. 


Avownes. 


For a diſtreſs for an amercement at a leet. 


"A ND the aid T. S. R. P. and R. B. by T. E. their attorney, 
A come and defend the force and injury when, Cc. and the ſaid 
„. and R. P. well avow, and the ſaid K. as bailiff of the ſaid 7. 
S. and R. P. well acknowledges the taking of the cattle aforeſaid, in 
the ſaid place where c. and juſtly Gc. becauſe they ſay, that the 
fame place, where the taking of the cattle aforeſaid is ſuppoſed t 
be, doth contain, and at the ſaid time, when the taking of thoſe 
cattle is ſuppoſed to be, did contain in itſelf eighty acres of meadow, 
with the appurtenances, called Stub Riding, ſituate in the pariſh of 
Old Sodbury, and then, and from time immemorial, was, and is parcel of 
the manor and within the manor of Old Szdbury, in the county afore-- 
ſaid, and within the juriſdiction of the court-leet and view of frank- 
pledge within ſpecified ; and that long before the ſaid time when c. 
to wit, on the . day of „in the ä 
year of the reign of the ſaid Lord the now King, and long before, 
the ſaid T. S. R. P. and one J. N. late of Deane, in the county of 
Bedford, "Eſq; were jointly ſeized of and in the ſaid manor of Old 
Sodbury aforeſaid, with the appurtenances, ſituate within the pariſh of 
Old Sodbury aforeſaid, in their demeſne as of fee; and that at the ſaid 
time © when” c. the ſaid N. L. was and yet is occupier of the ſaid 
cloſe called Stub Riding, and that the ſaid T. S, R. P. and J. "_— 
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all choſe whoſe eſtate the ſame 7. R. and I. have in the ſame manor, 
with the appurtenances, from time immemorial have had, and been 
accuſtomed to have, within the manor aforeſaid, a certain court of 
view of frank-pledge, and alk things which to a court of view of, 
frank-pledge belong, of all the inhabitants and reſiants within the 
manor aforeſaid twice a year, to wit, once within a month next af- 
ter the feaſt of Eafter, and wn within a month next after the feaſt, 
of St. Michael the archangel, before their ſteward of that court for 
the time being, within that manor yearly to be held, as to the ſaid 
manor, with the appurtenances belonging and appertaining : And the 
ſaid T. R. and R. farther ſay, that before the ſaid time when c. to 
wit, at a court of view of frank-pledge of the ſaid T. R. and F. held, 
at Old Sodbury aforeſaid, within the manor aforeſaid, within a month. 
next after the feaſt of Eaſter, to wit, on the — —— day of 
— —, in the ———— year of the reign of the ſaid Lord 
the now King of England, &c, before T. E. being then ſteward of the 
ſaid T. S. R. P. and J. N, of the court of view of frank - pledge, by 
the oath of twelve free and lawful men within the pariſh aforelaid re- 
ſiant and inhabiting, then and there to inquire and preſent thoſe things 
which to the court-leet and view of frank-pledge aforeſaid. then be- 
longed, then in the ſame court being charged and ſworn ; then and 
there in the ſame court it was preſented, among other things, that 
the ſaid NV. L. the now plaintiff, then and for three months then 
laſt paſt. being occupier of the ſaid cloſe. called The Stub Riding, 
within the juriſdiction of that court, had not opened the King's 
highway, being within the precinct of the manor aforeſaid, and 
within the precinct of the leet aforeſaid, and the juriſdiction of 
the ſaid court of view of frank-pledge, leading from the pariſh, of 
Yate, in the county aforeſaid, croſs the ſaid cloſe called The Stub 
Riding, unto and into a certain common field called Horweed Com 
mon, within the precinct of the ſame manor, and within the precinct 
of the ſaid leet, and the juriſdiction of the court of view of frank- 
pledge aforeſaid, which before then there within the juriſdiction of 
the court-leet aforeſaid, he had ſtopped up and ſtraitened, and the 
ſame way ſo ſtraitened and ſtopped up then and for the ſpace of three 
months then Jaſt paſt had continued ſtraitened and ſtopped up, to the 
common nuiſance of the people of the ſaid Lord the King, there by 
that way deſiring to paſs ; whereupon the ſaid N. L. the gccupier of 
the ſaid cloſe called The Stub Riding, for the cauſe aforeſaid, at, and | 
by the ſame court of view of frank-pledge then and there was amer- , 
ced; which ſaid amercement by affeerors. then and there in the ſame, 
court of view of frank-pledge, to wit, N. JV. and T. A. affeerors in 
the ſame court, thereto then charged and ſworn, then and there was | 
| 


duly affeered to 40's. and farther in the ſame court by the [aid chen 
ſteward of the ſaid court, and the jurors aforeſaid, j was, ordered, .. 
that the ſaid N. L. being the occupier of the, cloſe, a oreſaid, ſhould . 
open and tewve open the way aforeſaid for the ſubjects of the Lord 
the now King, there after to travel and paſs before the — 
day of » then next following, under the penalty of 5 

* + 


* 
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of lawful money of Gr-at-Britain, to be forfeited to the lord in de- 


fault thereof: And the ſame T. S. R. P. and R. B. farther ſay, that 
the ſaid N. L. afterwards, to wit, the ſame day, year, and place laſt 
mentioned, had notice of the order aforeſaid, and that he being as 
aforeſaid the occupier of the cloſe aforeſaid called The Stub Riding, did 
not open the ſame way for the liege ſubjects of the ſaid Lord the King, 
there to travel and paſs at any time before the - day of 
— ——, then next enſuing, according to the form of the order 
aforeſaid, by reaſon whereof at another court of view of frank- 
pledge of the ſaid T. S. R. P. and J. M held at Old Sodbury aforeſaid, 
within the manor aforeſaid, before the ſteward aforeſaid, within one 
month next after the feaſt of St. Michael, to wit, on the 
day of ——, in the year of the reign of the 
ſaid Lord the King aboveſaid, by the oath of twelve other free and 
lawful men, being then in the ſame court laſt mentioned, lawfully 
ſworn and charged to inquire and preſent in form aforeſaid, it was 
in the ſame court preſented, that the ſaid N. L. the occupier of the 
cloſe aforeſaid, called The Stub Riding, had not opened the ſame 
way for the liege ſubjects of the Lord the now King, there to tra- 
vel and paſs, according to the form of the ſaid order laſt mentioned 
in that behalf ſo as aforeſaid, then before for that purpoſe made; and 
that by reaſon thereof the ſaid N. L. the occupier of the ſaid cloſe 
called The Stub Riding, had forſeited to the ſame T. S. R. P. and 7. 
N. the lords of the court aforeſaid, and of the manor aforeſaid, with 
the appurtenances, being then in form aforeſaid ſeized, the ſaid ſum 
and penalty of the ſaid 4/. of lawful money of Great-Britain : And 
the ſaid T. S. R. P. and R. farther ſay, that afterwards and before 
the ſaid time when Sc. to wit, on the day of 
in the year of the reign of the ſaid Lord the now King, 
the ſaid F. N. at Old Sodbury aforeſaid, in the county aforeſaid, died, 
whereby not only the ſaid manor, with the appurtenances, came to 
the ſame T. S. and R. P. by right of ſurvivorſhip, but the right of 
having the ſaid amercement and penalty, accrued to them the ſaid 
and R. And the ſame T. S. R. P. and R. farther ſay, that at the 
time of the ſeveral preſentments and courts aforeſaid, ſo as aforeſaid 
held and made, the way aforeſaid was ſtopped and ſtraitened, and ſo 
continued, by the ſeid N. L. the occupier of the cloſe aforeſaid, to 
the common nuiſance of the ſubjects of the ſaid Lord the King; and 
becauſe the ſaid ſum and penalty of 4 /. above-mentioned, at the ſaid 
time when Cc. was in arrear and unpaid, although it was demanded 
of the ſaid N. L. to wit, at Old Sodbury aforeſaid, the ſame T. S. and 
R. P. in their own right well avow, and the ſaid R. B. the bailiff of 
the ſaid T. S. and R. P. and by their command, well acknowledges. 
the taking of the cattle aforeſaid, then being the cattle of the id N 
L. at the ſaid time when c. in the ſaid place where &c. for the ſaid 
penalty of 4 /. being in form aforeſaid due and in arrear, and juſtly 
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For Jamage-Feaſant, an avowry and cognizance, and alſo a plea 
in bar thereto. 


ND the faid V. by R. B. his attorney comes and defends the 
force and injury when, c. and the ſame V. in his own pro- 
per right well avows, and as bailiff to A. well aknowledges 
the taking of the cattle aforeſaid in the ſaid place in which, tc. and 
uſtly, &c. becauſe he ſays, that the ſame place, in which the taking 
of the cattle aforeſaid is ſuppoſed to be, contains, and at the ſaid 
time, when the cattle aforeſaid is ſuppoſed to be, did contain in itfelf 
two acres of paſture with the appurtenances in B. aforeſaid z which 
faid two acres of paſture with the appurtenances are, and at the ſaid 
time when, Ce. were, the ſoil and freehold of them the ſaid V. and 
A. and becauſe the cattle aforeſaid at the faid time when, 
£9:. were in the ſaid two acres of paſture cating up the graſs in the 
ſame then growing, and doing damage theie, the ſame J. in his 
own proper right well avows, and as bailiff to the {aid A, well 
acknowledges the taking of the cattle aforeſaid in the ſaid place in 
which, Cc. and juſtly, Oc. ſo doing damage there, Sc. | | 


Bar. 


And the ſaid S. ſays, that the ſaid V. for the reaſu h before alledged, 
the taking of the cattle aforeſaid in the ſaid place in which, &c. ought 
not in his own proper right to avow, and as bailiff of the ſaid A. 
to acknowledge juſt, becauſe he ſays, that the ſaid two acres of paſ- 
ture in which, c. are, and at the ſaid time when, Sc. and alſo from 
time immemorial were, parcel of the manor of B. and cuſtomary 
land of the ſame manor, and demiſed and demiſeable by copy of 
court-roll of that manor, by the lord or lords of the ſame manor, or 
by their ſteward of the court of that manor for the time being, to 
any perſon or perſons willing to take them in fee- ſimple, or otherwiſe, 
at the will of the lord or lords, according to the cuſtom of the manor 
aforeſaid; and the ſame S. farther ſays, that the ſaid A. and I, 
before the ſaid time when, &c. to wit, on the day of 
— „in the ————— year of the reign of the faid Lord 
the now King aboveſaid, were lawfully lords of the manor aforeſaid ; 
and the ſaid A. and W. being then lords of the manor aforeſaid, 
the ſame A. and W. afterwards and before the ſaid time when, Ve. 
to wit, on the ſame — — day of —, in the — 
year aboveſaid, at a court of them the faid J. and W. of their ma- 
nor aforeſaid, then held for that manor within the manor at B. 
aforeſaid in the county of H. by one T. 8 Gent, then their 
ſteward of the court of their manor aforeſaid, by copy of -court-roll 
of that manor granted the ſaid two acres of paſture, with the appur- 
tenances in which, &c. among other things, to the laid S. To have and 
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to hold to the ſame S. his heirs and affigns for ever, at the will of 
the lords, according to the cuſtom of the manor aforeſaid ; and the 
ſame S. according to the cuſtom of the manor aforeſaid, then and 
there was admitted tenant thereof: By virtue of which ſaid grant and 

admiſſion, the ſame S. before the ſaid time when, Sc. into the ſaid 
o acres of . paſture with the appurtenance in which, Cc. among 
other things, entred, and was and yet is thereof ſeiſed in his demgſne 
as of fee, at the will of the lords, according to the cuſtom of the 
manor aforeſaid; and he the ſaid 8. being ſo thereof ſeiſed, the ſame 
S. before the ſaid time when, Sc. put his cattle aforeſaid into the 
ſaid two acres of paſture ia which, Cc. to feed on the igraſs there 
then growing, and thoſe cattle were in the ſaid two acres of paſture 
in which, Sc. feeding on the graſs there then growing, until the 
ſaid V. P. on the ſaid day of in the — 
year aboveſaid, at B. aforeſaid, in the ſaid two acres of paſture called 
Marybill Ground, in which, Cc. took the ſame cattle of the ſaid &. 
and unjuſtly detained them, againſt ſurety and pledges, until, Ce. 
as the ſame S. above againſt him complains: And this he is ready to 
verify: Wherefore for that the ſaid . P. the taking of the cattle 
aforeſaid hath above confeſſed, the ſame S. prays judgment, and his 
damages by reaſon of the taking and unjuſt detention of thoſe cattle, 
to be adjudged to him, c. 


For tas? feaſant in bis freebold, with a plea in bar. 


| ND the ſaid F. by 4. 7. his attorney comes and defends the 
A force and injury when, &c. and well avows the taking of the 
cattle aforeſaid in the ſaid place in which, &c. and juſtly, &c. be- 
cauſe he ſays that the ſame place in which, Cc. is known, and 
at the ſaid time when, Sc. and long before was known, as well by 
the name of Hannam's Common, as by the name of Hannam's Heath, 
and contains, and at the ſaid time when, 7c. contained in itſelf 50 
acres of paſture with the appurtenances in the ſaid pariſh of B. in 
the ſaid county of G. which ſaid 50 acres of paſture with the 
appurtenances are, and at the ſaid time when, Fc. were the ſoil and 
freehold of him the ſaid F. and becauſe the cattle aforeſaid at the ſaid 
time when, Cc. were in the ſaid place in which, &c. eating up the 
graſs there then growing, and doing damage there, the ſame F. in his 
own proper right well avows the taking of the cattle aforeſaid in 
the ſaid place in which, Cc. and juſtly, Cc. ſo doing damage there: 
And this he is ready to veriſy : Wherefore he prays judgment, and a 
return of the cattle aforeſaid, together with his damages, coſts and 
charges, in this behalf ſuſtained, according to the form of ſtatute in 
fuch caſe lately made and provided, to be adjudged to him, &c. 


Bar, 


It's 


And the ſaid J. L. ſays, that the ſaid F. for the reaſon before al- 
ledged, the taking of the cattle aforeſaid in the ſaid place in which, 
tc. ought not to avow juſt, becauſe by proteſting at the ſame place in 
which, Sc. at the ſaid time when, Cc. was not the freehold of him the 
ſaid F. as is above ſuppoſed, for plea the ſame F. ſays, that long before 
the ſaid time of the taking of the catcle aforeſaid in the ſaid place in 
which, Cc. to wit, on the day of — — in the 
— year of the reign of our Lord the now King 
&c. T. N. was ſeiſed in his demeſne as of fee of and in one 
meſſuage and 47 acres and a half of land being arable, meadow and 
paſture, with the appurtenances in Hamam and Bitton in the pariſh 
of B. aforeſaid; and being ſo thereof ſeiſed, afterwards, to wit, 
on the ſaid day Of —— in the . — 
year of the reign of our Lord the now King aboveſaid, at B. afore- 
ſaid in the county aforeſaid, demiſed the meſſuage aforeſaid and the 
ſaid 47 acres and a half of Jand being arable, meadow and paſture, 
with the appurtenances, to V. L. and X. his wife, and him the ſaid 
7. L. To hold to the ſaid V. L. and K. his wife for and during the 
term of their natural lives, and the natural life of the longer liver of 
them, and after their deceaſe the remainder thereof to the ſaid F. L. 
for and during the term of the natural life of him the ſaid F. by 
virtue of which ſaid demiſe the ſame V. and XK. afterwards of the 
ſaid meſſuage and the ſaid 47 acres and a half of land being arable, 
meadow, and paſture, with the appurtenances, were ſeiſed in their de- 
meſne as of freehold for the term of their lives and the life of the longer 
liver of them, the remainder thereof after their deceaſe to the ſaid F. 
for the term of his life ſo as aforeſaid belonging; and the ſaid V. and 
K. being ſo thereof ſeiſed afterwards, to wit, on the — day 
Of — „ in the — year of the reign of our 
Lord the now King, c. at Bitton aforeſaid in the county aforeſaid 
died thereof ſeiſed ; after the death of which ſaid V. and X. he 
the ſaid F. as in his remainder aforeſaid, afterwards, to wit, on 
the ſaid — day of — , In the = — 
year of the reign of our Lord the now King, &c. at Bitton 
aforeſaid in the county of aforeſaid into the meſſuage afore- 
laid and the ſaid 47 acres and a half of land being arable, mea- 
dow and paſture, with the appurtenances, by virtue of the demiſe 
aforeſaid entred, and was and is yet thereof ſeiſed in his demeſae as 
of freehold for the term of his life. And the ſame J. farther ſays, that 
at the time of the demiſe aforeſaid made, he the ſaid T. N. and all 
thoſe whoſe eſtate the ſame T. then had of and in the ſaid meſſuage 
and 47 acres and a half of land being arable, meadow and paſture, 
with the appurtenances have had, and for time out of mind have been 
accuſtomed to have, for themſelves, their farmers and tenants, of the 
ſaid meſſuage and the ſaid 47 acres and a half of land being arable, 

& a meadow 
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meadow and paſture, with the appurtenances, common of paſture in th 
ſaid place in which, E9c, for all their commonable cattle in and upon 
their cenements aforeſaid with the appurtenances levant and couchant 
every year at all times of the year, as to their tenements aforeſaid be- 


longing and appertaining : By reaſon wbereof the ſaid J. before the 
ſaid time when, Cc. to wit, on the = day of — — 


in the — — reign of the ſaid Lord the now King, the cattle 
aforeſaid in che declaration aforeſaid above ſpecified, being then the 
proper cattle of him the ſaid J. upon the ſaid 47 acres and a half of land 
being arable, meadow and paſture, with the appurtenances, then le- 
want and couchant, into the ſaid common called Hannam's Common 

being the place in which, c. put, as he well might, to uſe his com» 
mon aſoreſaid; and the ſaid F. the ſaid cattle, to wit, the ſaid 30 
ſheep ſo in the ſaid place in which, &c, put feeding on the graſs. 
there growing, and uſing the common of paſture of him the ſaid J. 
there, afterwards at the ſaid time when, &c. to wit, on the =—— 
day of — „ in the — year aboveſaid, at Bitton 
.aforeſaid in the ſaid place in which, Cc. commonly called Hannam's 
Common, took and them unjuſtly detained, againſt ſurety and pledges, 
in manner ang form as the ſaid J. above againſt him complains: And 
this the ſame J. is ready to verify: Wherefore he prays judgment, 
and his damages by reaſon of the taking and unjuſt detention of the 
cattle aforeſaid, to be adjudged to him, Ec. 


An avowry for damage-feaſant in the defendant's freehold. 


force and injury when, &c. and well avows the taking of the 
aid cattle in the ſaid place where, &c. to be juſt, becauſe he 
faith, that the ſaid place doth, and at the ſaid time when, Ec. 
did contain in itſelf ten acres, of land with the appurtenances 
which ten acres of land with the appurtenances are, and at the 
time of taking the cattle aforeſaid were the ſoil and freehold of the 
ſaid C. and becauſe the cattle aforeſaid, at the ſaid time when, c. 
were in the ſaid place, where feeding upon the graſs there growing, 
and doing damage there, the ſaid C. well avows the taking of the 
cattle aforeſaid in the ſaid place where, &c. and juſtly, c. for the 
damage there fo done as aforeſaid, 


i \ ND the ſaid C. by R. B. his attorney, comes and defends the 


Replication, Cc. 


And the ſaid (plaintif) faith, That the ſaid C. ought not to avow 

the taking of the cattle aforeſaid in the ſaid place where, Ec. to he 

a juſt, becauſe he ſaith, That the ſaid ten acres with the appurtenan- 
dee are, and at the ſaid time when, c. were the ſoil and freehold of 
e ſaid (plaintiff) and not the ſoil and freehold of the ſaid C. as the 
ſaid C. bath aboye alledged ; and this he prays may be inquired of by 
the cquntry; and ſaid C. does likewiſe the ſame, | * 
a — 


has each FE 
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10 
Plea in bar to an avowry, that the plaintiff tendered to the © 
. defendant ſufficient amends for the damage. feaſant. 
- ND the faid 4, pleads, That the ſaid C. by reaſon of any 
C thing above alledged, ought not to avow the taking of the | 
f \cattie and chattels aforeſaid in the ſaid place wherein, Cc. to be juſt, | 
d (or ought not to juſtify) becauſe he faith, That after the ſaid C. had |; 3 
- taken the cattle and chattels in the place aforeſaid, (to wit, [on ſuch * 
2 a day and year | at V. aforeſaid, he the A. tendered to the ſaid C. 63. 
* 8 d. which were ſufficient amends fer the damages done to him in the 
0 ſaid place wherein, &c. which 6s. 8 d. the ſaid C. then and there 
N totally refuſed to accept, and unjuſtly detained the cattle and chattels 
C aforeſaid, againſt ſureties and pledges, &c. until, &c. as he the ſaid - 
. A. doth above complain againſt him; and this he is ready to verify; 
1 wherefore, in as much as the ſaid C. doth above acknowledge the 
's taking of the ſaid cattle and chattels in the ſaid place wherein, Cc. 
87 he the ſaid A. prays judgment and his damages, occaſioned by the 
d taking and unjuſtly detaining of the cattle and chattles aforeſaid, te 
t, be adjudged to him, Cc, 75 
e | 
Proteſtation and plea. 
And the ſaid C. proteſting, that the 6s. 8 d. were not ſufficient 
amends for the damages aforefaid done to the ſaid C. in the ſaid place 

ne where, c. for plea ſaith, That the ſaid . did not tender to the ſaid 
de C. the ſaid 65s. 8 d. for the damage done in the ſaid place where, 
he Sc. as the ſaid A. hath above alledged; and this he is ready to verify; 
. wherefore he prays judgment, and a return of the cattle and chattels 
es aforeſaid, to be adjudged to him, c. 
he 
1 Ryjoinder. 
— And the ſaid A. as before faith, That he did tender to the ſaid C. 
he the ſaid 6s. 8 d. for the faid damages done him in the ſaid place 


where, Sc. as he hath above alledged; and this he prays may be in- 
quired of by the country. 


An avowry, where the defendant traverſes the place, &c, 


2 ND the ſaid H. by J. T. his attorney comes and defends the 
of force and injury when, &c. and pleads, That in the ſaid coun- 
he ty of D. there is a place called MH. D. and another place called MH. 


in E. and another place called M. J. in E. aforeſaid ; without that, 
that in the ſaid vill of X. there is or at the ſaid time when, Cc. was 
; \ any 
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any place called or known by the name of AZ. only, and that he at 
the ſaid time when the ſaid cattle is ſuppoſed to have been taken, took 


the ſaid fx oxen and right cows above ſpecified in the ſaid declaration, 


and alſo an horſe of the ſaid (plaint/F) in the faid place called M. D. 
without that, that he took the ſaid fix oxen and eight cows at X. 


aforeſaid, in the ſaid place called A. only; as the ſaid (plaintif”) doth 
above ſuppoſe by his ſaid declaration, of all and ſinguiar which cattle 
nforeſaid, one P. E. E; then ſheriff of the ſaid county of D. 
granted a replevin to the ſaid (plaintif)) upon his plaint thereon ; and 
this he is ready to verify ; wherefore he prays judgment of the decla- 
ration aforeſaid, and to have a return of all and ſingular the cattle 
aforeſaid ; and the ſaid (defendant) as bailiff to F. B. well acknowleges 
the taking of the ſaid fix axen, and eigbt cows, and one horſe, in the 
ſaid place called MA. D. and juſtly, c. becauſe he ſaith, &c, 


- Plea of property in a fliranger, and for a relurn make copni- 


zgrce as bailiffs to A. and B. for damage-feaſant in their 
freebcld. | 


ND the ſaid E. and 8. by V. L. their attorney come and de- 

fend the force and injury when, Cc. and ſay, that at the time 
when the taking of the cattle aforeſaid is ſuppoſed to be, the property 
of thoſe cattle was in one S. H. who is now ſurviving and in full 
life, to wit, at H. aforeſaid in the county aforeſaid ; without that, 
that the property of the cattle aforeſaid at the time of the taking of 
them was in the ſaid 7. M. as he by his writ and declaration afore- 
ſaid above ſuppoſes: And this they are ready to verify : Wherefore 
they pray judgment of the writ and declaration aforeſaid, and a re- 
turn of the cattle aforeſaid, to be adjudged to them, c. And to 
have a return of the cattle aforeſaid, the ſame E. and S. as bailiffs of 
A. B. and C. D. well acknowledge the taking of the cattle afore- 
ſaid, in the ſaid place where, &c. called 11 and juſtly, Cc. be- 
cauſe they ſay, that the ſame place called H. contains, and at the 
ſaid time when the taking of the cattle aforeſaid is ſuppoſed to be, 
did contain in itſelf 40 acres of paſture with the appurtenances in 
K. in the county aforeſaid; which ſaid 40 acres of paſture 
with the appurtenances are and at the ſaid time when, Sc. were 
the ſoil and freehold of the ſaid A. B. and C. B. And becauſe the 
cattle aforeſaid at the ſaid time when, &c, were in the ſaid place 
called H. aforeſaid, eating up the graſs there then growing, and 
doing damage there, the ſame Z. and S. as bailiffs of the ſaid A. B. and 
C. B. well acknowledge the taking of the cattle aforeſaid in the ſaid 
oem where, &c, and juſtly, &c. ſo doing damage there: Wherefore 
they pray judgment, and a return of the cattle aforeſaid, to be ad- 
judged to them, e ; 1 


Plea 
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Plea of properly as io port, and non cepit as to the refidue. 


N ND: the.faid R. by K. B. bis attorney, comes and! defends _ 
A* force and injury when, Ce. od as to the taking of ten 

s of flour, part of the goods and chattels- aforeſaid, he the 
faid R. ſaith, That the property of thoſe goods and chattels at the 
ſaid time when, gc. were in the ſaid R. and not in the ſaid T. as it is 
above ſuppoſed by. the writ aforeſaid z and this he is ready to-verifys 
whereupon, as to the taking and detaining of thoſe goods and chattels, 
the ſaid R. prays judgment of the writ aforeſaid, and that ĩt m 
quaſhed, &c. And as to the taking of the reſidue of the goods u 
chattels aforeſaid, he ſaid R. pleads, that he did not take thofe 
and chattels, the ſaid reſidue, as the ſaid T. doth above complain. 
againſt him; and thereof he puts himſelf upon the country; and 
2 faid 7. does likewiſe the fame, c. 222 . wt 8 


Plea of cogmizanct as bailiff for a renl- charges 


A ND the faid V. by H. S. his attorney comes and defends the 
A force and injury when, Oc. and as bailiff of M. G. well ac- 
nowledges the taking of the cattle aforeſaid in the ſaid place here, 
c. and juſtly, &c. becauſe he ſays, That the ſame place, in which 
the taking of thoſe cattle is ſuppoſed to be, contains, and at the faid 
time when the taking of thoſe cattle is ſuppoſed to be, did contain in 
itſelf 40 acres of land with the appurtenances in L. aforeſaid, and 
that long before the ſaid time when, &c. the ſaid F. was ſeiſed of the 
ſaid 40 acres of land with the appurtenances, whereof the place 
where, c. is parcel, in his demeſne as of fee, and the ſaid 40 acres 
of land held of the ſaid M. as of his manor of B. in the county of 
S. aforeſaid, by fealty, ſuit of court, and the rent of 125, '6d. every 
year, at the feaſt of St. Michael yearly to be paid; of which ſeryices 
the ſaid M. was ſeiſed by the hands by the ſaid F. as by the hands of 
his very tenant, to wit, of the fealty and ſuit of court, and of the 
rent "aforeſaid in his demeſne as of fee ; and becauſe 51, 125. 6d. 
of the rent aforeſaid, for nine years ended at the feaſt of St. Michael 
in the year of the reign of the ſaid Lord the now King, to 
the ſame M. at the ſaid time when, &c. were in arrear and not paid, 
the ſame . as bailiff of the ſaid M. well acknowledges the taking 
of the cattle aforeſaid in the ſaid place where, &9c. and juſtly, Ce. 
for the ſame 57, 125. 64. ſo in form aforeſaid being in arrear, as in 
parcel of the ſaid land of the ſaid M. in form aforeſaid held, and 
within the fee, c. And this he is ready to verify : Wherefore he - 
prays judgment, and a return of the cattle aforeſaid, to be adjudged-+.. 
to him, Sc. 22 
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ſaid A, I, and T. L. as bailiffs to the ſaid T. L. to acknowl 
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A plea in Bar, Sc. | 
A2 the ſaid R. P. pleads; that «the ſaid T. L. ought not ts 


wo the taking of the cattle aforeſaid in the ſaid place which, 
c. to be juſt, for the reaſon above alledged, nor ought they the 


the ſaid taking of the cattle aforeſaid in the ſaid place in which, £9c, 
to be juſt, for the ſame reaſon, becauſe he ſaith, That he the. ſaid 
R. P. at the ſaid time when, £9c. was, and long before had been poſ- 
ſeſſed of and in a cloſe of paſture in B. aforeſaid, near adjoining to the 
ſaid. place called P. in which, &c. and further, the ſaid R. P. 
faith, That the ſaid T. L. and all thoſe whoſe eſtate he the ſaid 7. 
L. now hath, and at the ſaid time when, Cc. had, of and in the 


cloſe aforeſaid called P. in which, c. for ſo long a time as there 


is no remembrance of any man to the contrary, have made and re- 
paired, and have been uſed and accuſtomed to make and repair the 
hedges and fences between the ſaid cloſe called Parks, in which, &c. 
and the ſaid cloſe of paſture of the ſaid R. and the faid R. further 
ſaith, That before and at the time when, &c. the hedges and fences 


between the ſaid cloſe in which; Ec. and the ſaid cloſe of paſture of 


the ſaid R. P. were broken, laid open, and in great decay for want 
of repairing them, by. which means the cattle of the ſaid R. being 
thentofore - put into his ſaid cloſes of paſture, afterwards, and before 
the ſaid time when, c. that is to ſay, upon the — day of 
— „ in the — year aforeſaid, eſcaped out of the 
cloſe of the ſaid R. and by the hedges and fences aforeſaid being 
broken, entred into the ſaid cloſe in which, c. and there remained 
until they the ſaid T. L. A. W. and T. afterwards and before that 
the ſaid R. had or could have any nctice of the ſaid cattle's being in 
the ſaid place in which, Cc. (to wit) at the ſaid time when, Cc. 


took the ſaid cattle in the ſaid place in which, &c. and unjuſtly de- 


tained them againſt ſureties and pledges, in the manner and form as 

the ſaid R. doth above complain thereof againſt them; and this he is 

ready to verify; wherefore, and in as much as the ſaid T. A. IF. and 

7. do above acknowledge the taking and detaining of the cattle afore- 

aid, he the ſaid R. P. prays judgment, occaſioned by the taking and 

— detaining of the cattle aforeſaid, to be adjudged to him, 
c. 5 


Plea of cognizance for a diſtreſs. for a fine incurred at a court-leet. 


defend the force and injury when, c. and as bailiffs of R. F. 

; well acknowledge the taking of the cow aforeſaid in the ſaid 
place in which, &c. and juſtly, Sc. becauſe they ſay, that the ſame 
x place 


\ ND the ſaid J. and J. H. by T. C. their attorney come and 
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place in which the taking of the cow aforeſaid is ſuppoſed to be con 
tains, and at the ſaid time when the taking of the cow aforeſaid is ſup> 
poſed to bez contained in itſelf an acre of land with the appur- 
v. aforeſaid ; which ſaid town of S. is, and at the ſaid -- | 
time when, Cc. and alſo from time out of mind was, within the ma- 
nor of S. with the appurtenances in the county / aforeſaid ; of 
which ſaid manor with the appurtenances the faid R. is, and at th& 
ſaid time when, &c. and long before was, ſeiſed in his demeſne as of 
fee; and the ſaid R. and all thoſe whoſe eſtate he hath in the fame 
manor with the appurtenances, for time out of mind have had, and 
been accuſtomed to have, a rourt-leet or view 4 ankpledge of the 
ſame - manor, and whatever to view of frantpledge belongs; of all 
the inhabitants and refiants of that manor, before the ſteward of the 
ſame court fot the time being, every year within a month next after 
the feaſt of St. Michael the archangel, at that manor yearly to be 
held, as to the fame manor with the appurtenances belonging: And 
the lame J. and J. farther ſay, That within the manot aforeſaid". 
there is, and from time out of mind hath beenz ſuch cuſtom; that the 
jurors to inquire and preſent thoſe things; which to that rourt- leet 
and view of franipledge belong; charged and ſworn; at the court of 
view of frankpledge of the manor aforeſaid, held at that manor with- 
jn a month next after the feaſt of St. Michael the archangel, yearly 
have choſen, and for all the time aforeſaid have been accuſtomed to 
chooſe a proper man from the inhabitants within the manor aforeſaid 
to be conſtable of the conſtablewick of S. aforeſaid; to ſerve for one 
year in that office; which ſaid man ſo elected hath taken upon 
himſelf; and for all the time aboveſaid hath been uſed and accuſtomed 
to take upon himſelf that office, and hath taken and been accuſtomed 
to take an oath for the due execution of that office, under a reaſonas 
ble penalty, ſor all the time aboveſaidz by the jurors aforeſaid at ſuch 
tourt- let and view of frankpledge in that behalf ſet: And the ſame 
J. and J. farther ſay, that the ſaid R. being lord of the manor 
aforeſaid; and of the ſame in form aforeſaid ſeiſed, at a curt-leet of 
view of frankpledge of that tharior, held at that manor within 4 
month next after the feaſt of St. Michael the archarge!, to wit, on the 
- day of — —, in the — yeat of the reigg 
of our Lord the now King, Er. before H. F. Gent, then ſteward to 
the ſaid R. of that court, the ſaid J. F. then and long before, bea 
ing an inhabitant within the manor aforeſaid at &. afoteſaid, and a 
proper man to be conſtable of the ſaid conſtablewick of S. aforeſaidz- 
by E. T. J. G. J. C. J. A. J. H. W. M. M. R. N. H. T. 8. 
J. M. J. S. J. A. and J. D. good and lawful men, and — 
Within the manor aforeſaidg aud then and there in the ſame court charg 
and ſworn to inquire and preſent thoſe things which to that cotert-lext and 
view of frankpledge belonged, duly and according to the guſtom aforeſaid 
was choſen to be conſtable of the conſtablewick of S. aforeſaid for one 
year then next enſuing to ſerve in that offive z and thoſe jurors then and 
there in the ſame court ordered; that the ſaid J. ſhould take his oath for 
the due execution of his office * under the penalty of — 
pO. f 7 = 
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ing 40 f. whereof the ſaid J. F. immediately afterwards, to wit, the | 
ſame day and year there had notice: Nevertheleſs the ſaid J. hath not ta- | 
ken his oath for the due execution of the office of cenſtzble aforeſaid. | 
nor hath execued or taken upon himſelf that office, but to do it then 
and often: afterwards. there abſolutely refuſed; whe;efore afterwards 
and before- the ſaid time when, Sc. to wit, at a- court-leet or view ef 
frankpledge of the ſaid manor of the ſaid R. held at that manor within 
a month next after the feaſt of St. Michael the archangel, to wit, on 
the — — day Of — „in the ——— year of the 
reign of the ſaid Lord the now King, Cc. before I. F. then ſteward 
to the, ſaid R. of that court, by E. T. J. C. W. P. T. G. J. P. 
J. J. E. H. FJ. S. F. MH. V. M. G. H. J. §. the younger, and 
7. A. good and lawful men then inhabiting within the manor afore- 
ſaid, then and there in the ſame court ſworn and charged to inquire: 
and preſent thoſe things which to that court-leet or view of frankpledgs 
belonged, it was preſented that the ſaid. 7, F. becauſe he was duly 
elected to be conſtable of the conſtablewick of S. aforefaid at the 
laſt leet held for the manor af..reſaid, and under the penalty of 405. 
1$ on him ſet, wes ordered to take upon himſe}f. that office, and execute 
| it, and take his oath in form aforeſaid for the due-execution of that. 
$1 office; which, or any part whereof, he had not done, wherefore he 
i had forfeited to the lord of the manor aforeſaid, the ſaid 40.5. of the pe- 
nalty aforeſaid, then to be paid to the lord of the manor aforeſaid, as 
| by the record thereof in the cuſtody of the ſaid ſteward of the court of 
the manor of him the ſaid R. at that manor remaining more fully ap- 
pea's: And becauſe the ſaid 40 5. for that penalty to the ſame &. 
ſo as aforeſaid being lord of the manor aforeſaid, at the ſaid time 
when, Cc. were in arrear and unpaid, the ſame J. and J. H. as 
bailiffs of him the ſaid R. well acknowledge the taking of the cow 
aforeſaid in the ſaid place in which, Cc. and juſtly, Cc for the ſame: 
405. for the penolty. or amercement aforeſaid to the laid R. ſo being, 
in arrear and ungaid, and within the manor aforeſaid, Ec. 


| Plea. of cognizance by overſeers for a poor”s rate. 


| ND. the faid 7. R. and M. by R. H. their attorney come and 

defend the force and injury when, Cc. and well acknowledge 

the taking of the porringer aforcſaid in the ſaid place in which, gc. 
and juſtly, Sc. becauſe they ſay, that at the ſaid time when, c. 
the ſame J. and R. being overſeers of the poor of the pariſh of St. 
Sepulchre in the county of Middleſex, by virtue of a certain. warrant 
under the hands and ſeals of H. V. Eſq; and 7. S Eiqzthen two of the 

juſtices of the Lord the now King, afhgned to preſerve the peace in 
the county aforeſaid (one being of the quzrzm) to the warden of the 
church aud the oyerſeers of the poor of the ſame pariſh, or any of 
them, direQted, at the ſaid place in which, &c. demanded of the ſaid- 
T. Mito pay them 10s. 6d. of lawful- money, &c. upon him duly aſſeſſed 

towards the relief of the poor of the pariſh. afoteſaid, by the autho- 

5 | | | rity 
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- rity and according to the tenor, putport and effect, of a certain ſta- 
F tute made and provided in à parliament of the Lady Elizabeth, late 
4 Queen of England, Ce. held at Wetminfter in the county of 44; 
Is in the 43d year of her reign ; and becauſe the ſaid T. then and there 


of refuſed to pay the ſaid 105. 6d. to them the ſaid 7. and R. they the 
ſame J. and R. as overſeers of the poor aforeſdid, and the ſaid V. at 
their requeſt and in their aid, for the preſervation of the peace of the 


au ſaid Lord the King, {the ſaid J. being then a conſtable within hie 
oh pariſh aforeſaid) by virtue of the ſtatute and warrant aforeſaid well ae- 
D knowledge the taking of the porringer aforeſaid, the ſaid time when, 
5 Oc. in the ſaid place in which, Cc. in the name of a diſtreſs for the 
8 ſaid 10s. 6d. upon him the ſaid T. . as aforeſaid aſſeſſed towards the. 
— relief of the poor of the pariſh aforeſaid; then being in arrear and un- 


- paid, and juſtly, Sc. And this they are ready to verify: Wherefore 
g they pray judgment, and a return of the porringer aforeſaid, to be ad- 


y judged to them, & . 

So . 

24 Plea of copniſance fer damage feaſant, with a plea in maintenance 
_ of the declaration, 

* ND che ſaid J. B. by J. B. his attorney comes and de- 
* AA fo the force and injury when, Cc. and as bailiff to V. 
J- ord L. well acknowledges the taking of the mare aforeſaid the 
5 ſaid time when, Sc. in a certain place called the Queens bighway, and 
je juſtly, Cc. becauſe he ſays, that the ſaid place contains, and the ſaid 
23 time when, Cc. did contain in itſelf, half a rod of land with the ap. 
10 purtenances in H. aforeſaid ; which ſaid half rod of land Jong 
je before, and the ſaid time when, Cc. was parcel of a certain antient 
g. meſſuage in H. aforeſaid 5 which ſaid meſſuage long. before, 


and the (aid time when, &c. was the ſoil and freehold of the ſaid Lord 

L. and becauſe the mare aforeſaid the ſaid time when, Ce. 

was in the ſaid half rod of land in which, c. doing damage there, 

the ſaid J. as bailiff to the ſaid V. Lord L. well acknowledges the 

taking of the mare aforeſaid in the place in which, Ge. and juſtly, 
A Se. doing damage there, Cc. without that, that the laid 54 took the 
mare aforeſaid in a certain place called the King's highway, as the ſaid 
S. againſt him hath declared: And this he is ready to verify: Where- 
fore he prays judgment, and a return of the ware aforeſaid, to be 
t, adjudged to him, Cc. 8 . 


+ 
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Plea in Maintenance of the Declaration. 


And the ſaid S. ſays, that the ſaid J. B. as bailiff to V, Lord L. the 
taking of the more aforeſaid ought not to acknowledge juſt, becauſe 
he ſays, that he thg ſaid J. B. the ſaid time when, Ec. took the . 

79 | 21 2 | _ aforeiaid 


£ 
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| aforeſaid in the ſaid place then called the King's highway, in mannes 
and form as the ſaid g. above by declaring hath alledged ; And this hg 

prays may be inquired of by the country. | | 
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An avowry for taking bouſebotd goods, c. 


" A ND the ſaid R. H. by J. L. his attorney comes and defends 
A the force and injury when, Ec. and well avows the taking of 
e goods and chattels aforeſaid in the ſaid place where, c. and 
juitly, Ec. becauſe he ſays, that the ſame place, where the taking of 
the goods and chattels aforeſaid is ſuppoſed to be, contains, and at 
the ſame time when the taking of thoſe goods and chattels is ſuppoſed 
to be, did contain in itſelf, a certain piece or parcel of land with the 
appurtenances in a place called Peter-Hreet, otherwiſe Bowling Alley, 
in the pariſh of St. Margaret Weſiminſter aforeſaid in the county afore- 
ſaid; of which ſaid piece or parcel of land with the appurtenances 
one R. M. before the ſaid time when, c. was ſeized in his demeſne as of 
fee; and being ſo thereof ſeized, the ſaid R. before the ſaid time when, 
Oc. to wit, on the day of — in the year of the reign of 
our Lord the now King, at the pariſh of St. Margaret Weſtminſter 
aforeſaid, in the county aforeſaid, demiſed the ſame piece or parcel of 
land with the appurtenances to the ſaid R. H. To held to the ſame R. 
and his aſſigns from the feaſt of the Bleſſed Virgin Mary then laſt paſt 
before the date of the ſame demiſe, for the term of -— years from 
thence next enſuing and fully to be compleat and ended : By virtue 
df which ſaid demiſe the ſaid R. H. was poſſeſſed of the ſame piece or 
parcel of land for the term aforeſaid ; and fo being thereof poſſeſſed, 
the ſame R. H. afterwards and before the ſaid time when, c. had 
erected and built the ſaid meſſuage or tenement on the piece or parcel 
of land aforeſaid, and was thereof poſlcfſee ; and being ſo thereof 
poſſeſſed, he the ſaid R. H. before the ſaid time when, c. to wit, on 
the —— day of in the year of the reign of the lord 
the now King aboveſaid, demiſed the meſluagg . aforeſaid with 
the appurtenances to the ſaid R. H. from the feaſt of the birth 
of our Lord Chrift then next following ſor the term of qne whole 
year from thence next enſuing fully to be compleat and ended; gielding 
therefore for the ſame year to the ſaid R. H. or-his affigns, the rent 
of of lawful money of Great Britain, at the four moſt utual feaſts 
in the year, to wit, the feaſts of the annunciation of the bleſſed Vir- 
gin Mary, St, Jobn the Baptiſt, St. Michael the Archangel, and the 
birth of our Lord CHriſt, by even and equal portions : By virtue of which 
ſaid demiſe the ſaid R. H. into the meſſuage aforeſaid with the ap- 
purtenances entred, and was thereof poſſeſſed, and the ſame meſſuage 
with the appurtenances for the ſpace of three quarters of a year occu- 
pied; and becauſe the ſum of —— of the rent aforeſaid, after the 
\ demiſe ſo made for the ſaid three quarters of a year at the feaſt of St. 
#1. c4ael laſt paſt, and before the takivg of the goods and chattels a- 
3 2 | Wy fozeſaig, 
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foreſaid, were to the ſame. R. H. in arrear and unpaid, the ſame R. 
H. well avows the taking of the goods and chattels aforeſaid- in the 
ſaid place where, Cc, and juſtly, c. for the ſaid to the 
ſame, R. F. in form aforeſaid being in arrear, as in the meſſuage afore- 
{aid with the appurtenances to the diſtreſs of the ſaid R. H. in form 
aforeſaid charged and bound; And this he is ready to verify : Wherefore 
he prays judgment, and à return of the goods and chattels aforeſaid, 
to be adjudged to him. | N 


DEMURRER*s Gc. 


15 Demurrer. 

ND the ſaid 7, ſays, that he to the plea of the ſaid 8, above in 
replying pleaded hath no neceſſity, nor is by the law of the land 
obliged in any manner to anſwer, becauſe he ſays, that the ſame plea 
is not ſufficient in law to maintain his declaration aforeſaid : And this 
he is ready to verify ; Wherefore for want of a ſufficient replication in 
this behalf the ſame J. as befoce prays judgment, and that the decla- 

ration aforeſaid may be quaſhed, 85 


Joinder is demurrer. 


| AY the faid T. 8. R. P. and R. B. ſay, that the plea aforeſaid 


by the ſaid N. above in bar to the avowry and cogniſance afore- 
aid above pleaded, and the matter in the ſame contained, are not 
ſufficient in law to preclude them the ſaid 7. R. and R. from having 
their avowry and cogniſance aforeſaid, and that they to that plea in 
manner and form aforeſaid pleaded have no neceſſity, nor are by the 
law of the land obliged in any manver to anſwer : And this they are 
ready to verify ; Wherefore for want of a ſufficient plea in this bebalf, 
the ſame T. R. and R. as before pray judgment, and a return of the 
cattle aforeſaid, together with their damages, coſts and expences, by 
them about their ſuit in this behalf ſuſtained, according to the form of 
the ſtatute in ſuch caſe made and provided, to be adjudged to them, Cc. 


And for cauſes of demurrer in law, the ſa'd T, R. and R. according to the 


form of the ſtatute in ſuch caſe lately made and provided, do ſet down, 
and to the court here expreſs the cauſes following, to wit, begauſe the 
matter is traverſed otherwiſe han it is alledged in the declaration, 
whereby. the plaintiff is' obliged to prove what he hath not alledged, 
and likewiſe becauſe the matter traverſed is not traverſable by the laws 


of this kingdom in the manner in vhich it is traverſed in the plea. 


the Damurres, 
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Demurrer, c. 


A. ND the ſaid J. ſays, that by any thing by the faid J. and J. 
A above in the cogniſance aforeſaid by pleading alledged, the ſame 
and J. the taking of the cow aforeſaid in the ſaid place in which, 
: Doc. ought not to acknowledge juſt, becauſe he ſays, that the plea 
aforeſaid by them the ſaid F. and J. in manner and form aforeſaid 
above vale, and the matter in the ſame contained, are not ſufficient 
in law to acknowledge the taking of the cow aforeſaid in the ſaid 
place in which, &c. juſt, and that he to that cogniſance in manner 
and form aforefaid made and pleaded hath no neceſſity, nor is by the 
Jaw of the land obliged, to anſwer : And this he is ready to verify: 
Wherefore for want of a ſufficient plea in this behalf the ſame J. 
prays judgment, and his damages by reaſon of the taking and unjuſt 
detention of the cor aforeſaid, to be adjudged to him, 5c." 
1 N 8 0 


Foinder in Demurrer. 


And the ſaid J. and J. ſay, that the plea aforeſaid by them the 
ſaid J. and 7. in manner and form aforeſaid above pleaded, and the 
matter in the ſame contained, are good and ſufficient in law for them 
the ſaid F. and J. to acknowledge the taking of the cow aforeſaid in 
the ſaid place in which, Cc. juſt; which ſaid plea, and the matter 
in the ſame contained, they the ſaid J. and J. are ready to verify and 
prove, as the court, c. And becauſe the ſaid J. hath not pleaded or 
anſwered to that cogniſance, nor hitherto any way denied it, the 
ſame F. and J. pray judgment, and a return of the cow aforeſaid, 
together with their damages, coſts and charges, according to the form 
of the ſtatute in ſuch caſe made and provided, to be adjudged to them, 
Sc. But becauſe che court of the ſaid Lord the King now here are 
not yet adviſed to give their judgment of and upon the premiſſes, day 
therefore is given to the parties aforeſaid before the lord the King un- 
til whereſoever, Cc. to hear their judgment of and upon 
thoſe premiſſes, becauſe the court of the ſaid lord the King now here 
thereof not yet, £9c. 


Demurrer, Oc. 


ND the ſaid V. ſays, that the plea of the ſaid S. above in 
rejoining pleaded, and the matter in the ſame contained, are 

not ſufficient in law to preclude him the ſaid V. from having his 
avowry and cogniſance aforeſaid, and that he to that plea in manner. 
and form aforeſaid pleaded hath no neceſſity, nor is by the law of the 
| land 


1 
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fand obliged, to anſwer : And this be is ready to verify : Wherefore 


** 


for want of a ſufficient plea in this behalf, the ſame V. as before prays 
judgment, and a return of the cattle aforeſaid, together with his 
damages, coſts and expences by him about his ſuit in this behalf 
fuſtained, according to the form of the ſfatute in ſuch caſe thereof 
lately made and provided, to be adjudged to him, Cc. And for 
cauſe of demurter in law to that plea, the faid . according to the 
form of the ſtatute in ſuch caſe thereof lately made and provided, ſets 
down, and to the court here expreſſes this cauſe following, to wit, 
that the value of the land remains in eſtimation, and the cuſtom 
»foreſaid by the ſaid S. above in pleading pretended and alledged is 
incertain, inſufficient and void in law. 


Joinder in Demurrer. 


And the ſaid S. for that he hath above alledged ſufficient mattes 
jd law in his plea aforeſaid above in rejoining pleaded to preclude the 
ſaid V. from having his avowry and cogniſance aforeſaid, which he is. 
ready to verify, which ſaid matter the ſaid V. doth not deny, nor 
thereto in any wiſe anſwer, but altogether refuſes to admit that aver- 
ment, as before prays judgment, and his damages by reaſon of the. 


4 taking and unjuſt detention of the cattle aforeſaid, to be adjudged to 
. him, &c. And becauſe the Juſtices here will adviſe themſelves of and 
1 upon the premiſſes before they give judgment thereon, a day therefore 
1 is given to the parties aforeſaid here until on next after —— to 
r hear their judgments thereon, becauſe the ſame Juſtices here theres 
d not yet, Cc. 

r 

4 N 

| \ 

ls ; , 
- Of damages in replevin where judgment was given for the defend. 
# ant on demurrer. 2D 

Q | 

{- GE ORGE the third, Cc. To the Sheriff of Midaleſex, greeting: 


Whertas J. S. late of , Eſq; was ſummoned to be 
in our court before us to anſwer to V. P. Eſq; in a plea, why on the 
— dayof in the year of our reign, at the pariſh of Se, 
Clement Danes in your county, in a certain place there called a cham- 
ber in Devereux Court, he took the goods and chattels of him the ſaid 
I. to wit, one bed, one bedſtead, one bolſter, one pillow, four cur- 
tains vallance, two blankets, one quilt, one cheſt of drawers, 20 


5 books, one looking-glaſs, one large bruſh, one large trunk, and ſour 
5 chairs, and unjuſtly detained them, againſt ſurety and pledges, until, 
1 Cc. And the ſaid 7. S. came and in our ſaid court before us alledged - 
* and ſaid, that the ſaid //. ought not to have or maintain his action 


ad aforeſaid 


| 


| 
| 
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aforeſaid thereof againſt him, becauſe he ſaid, that as to the ſaid one 


| bed, one bedſtead, one bolſter, one pillow, four curtains vallance;- 
two blankets, one quilt, one Jooking=glaſs and 10 books, parcel © 


the goods and chattels aforeſaid in the declaration aforeſaid mentioned; 
the property of thoſe goods and chattels at the ſald time of the taking 
of the ſame was in him the ſaid 7. without that; that the proper- 


ty of the ſaid goods and chattels at the ſaid time of the taking 


of the ſame was in the ſaid V. as by the declaration aforeſaid was 
above ſuppoſed : And this he was go to verify: And as to the ſaid 
one cheſt of drawers, one large brufa, one large trunk, 16 other 
books and four chairs, the reſidue of thoſe goods and chattels laſt 
mentioned, the property of the ſame goods ahd chattels was in one 
R. F. without that, that the property of the reſidue of thoſe goods 
and chattels was in the ſaid V., as by the declaration aforeſaid was 
above ſuppoſed 1: And this he was ready to verify and prove, Cc. 
Wherefore he prayed judgment if the ſaid V. ought to have or main- 
tain his action aforeſaid thereof againſt him; Sc. and he prayed alſo a 
return of all and fingular the goods and chattels aforeſaid; together 
with his damages, coſts, and charges by him about his ſuit in that 
behalf expended, to be adjudged to him, Cc. And the ſaid V. ſaid, 
that the plea aforeſaid by the ſaid J. above pleaded, and the matter in 
the ſame contained, were inſufficient in law to preclude him the ſaid 
V. from having his action aforeſaid againſt the ſaid J. and that he to 
that plea in manner and form aforeſaid pleaded had no neceſſity, not 
was by the law of the land obliged in any manner to anſwer : And 
this he was ready to verify: Wherefore for want of a ſufficient 
anſwer in this behalf, he the ſame . prayed judgment and his da- 


mages, by reaſon of the caption and unjuſt detention of the goods and 


chattels aforeſaid, to be adjudged to him; Cc. And the ſaid J. ſaid, 
that the plea aforeſaid by him the ſaid J. in manner and form afore- 
ſaid above pleaded, and the matter in the ſame contained, were good 
and ſufficient in law to preclude the ſaid V. from having his action 
aforeſaid againſt him the ſaid F. which ſaid plea, and the matter in 
the ſame contained, he the ſame J. was ready to verify and prove, as 
the court, &c. - And becauſe the ſaid . did not anſwer to that plea, 
nor hitherto in any wiſe deny it, he the ſame J. (as before) prayed 


judgment, and a return of all and ſingular the goods and chattels 
aforeſaid, together with his damages, Cc. to be adjudged to him, 


tc. And it was thereupon in ſuch manner proceeded in our ſame 
court before us, that it was conſidered; that the plea aforeſaid by him 


the ſaid J. above pleaded, and the matter in the fathe contained, 
were good and ſufficient in law to preclude the ſaid V., from having 


his action aforeſaid againſt him the ſaid J. It was alſo conſidered; 
that the ſaid J. P. ſhould take nothing by his writ aforeſaid, but 
for his falſe claim ſhould be in mercy, Sc. and that the ſaid J. 
ought to recover kis damages againſt the ſaid H. by reaſon of the 
caption and unjuſt detention of che goods and chattels aforeſaid 1 
Therefore we command you, that by the oath of 12 good and lawful 
men of your bailiwick you diligently raquire what damages the tame” 

8 OO 7. 
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J. bath ſuſtained, as well by teaſon of the caption and unjuſt deten» 
tion of the goods and chattels aforeſaid, as for his eofts and charges 
by him about his ſuit in this behalf expended; and the inquiſition 
which you ſhall thereof take ſend to us on ——— whereſoever we 
ſhall then be in England, under your ſeal and the ſeals of thoſe by 
whoſe oath you ſhall take that inquiſition, together with our writ to 
you therefore directed. Witneſs William Lord Mansfield, at Ng. 
minfler —— day of in the year of our reign, 


Of the arrear of rent and value of the cattle diſtrained on a nonſuit 
in replevinn. 
EO RGE, Sc. To the ſheriff of Suſſex, greeting: Where- 
as W. A. was ſummoned to be in the court of our Lord 
the now King before the King himſelf, to anſwer to M. G. in a 
plea, why the ſaid V. on the —— day of in the 
year of the reign of our Lord the now King, at C. in the coun- 
ty aforeſaid, in a certain place there called the Croft, took the cattle 
to wit, eight ewes and fix lambs of him the ſaid M. and them un- 
juſtly detained, againſt ſurety and pledges, &c. And the fame V in 
the ſame court before the ſaid Lord the now King appearing, for a 
certain cauſe by him alledged ſaid, that he took the cattle aforeſaid 
at R. otherwiſe C. in the county aforeſaid ; without that, 
that he took the cattle aforeſaid at C. id the county aforeſaid, 
as the ſaid M. by his declaration aforeſaid had above alledged: And 
this he was ready to veriſy: Wherefore he prayed judgment of the 
writ aforeſaid, and that the ſaid writ and declaration, c. and to 
have a return of the cattle aforeſaidy the ſaid . as bailiff of R. X. 
wel] acknowledged the taking of the cattle aforeſaid in the ſaid place 
to be juſt, Oc. becauſe he ſaid, that the ſame place, called the C. 
contained in itfelf five acres of land with the appurtenances in 
the ſaid pariſh of R. otherwiſe C. in the county aforeſaid, of which 
ſaid five acres of land with the appurtenances of the ſaid R. R. be- 
fore the faid time when, Sc. was ſeiſed in his demeſne as of fee; 
and being fo thereof ſeiſed, before the ſaid time when, Cc. to wit, on 
the —— day of — „in the — year of the 
reign of our Lord the now King, at the pariſh of S. in the ny 
aforeſaid, the ſaid R. R. demiſed to one H. G. the younger the ſaid. 
five acres of land with the appurtenances, by the name of all thoſe two 
pieces or parcels of paſture, called the C. with the appurtenances ſy- 
ing and being in R. otherwiſe C. aforeſaid; To have and to hold the ſaid 
five acres of land with the appurtenances whereof, Cc. to the ſame _ 
M. G. from the feaſt of the annunciation of the bleſſed virgin Mary 
then next enſuing, unto the end and term of one whole year, and fo 
from year to year as long as both parties ſhould pleaſe ; Trelding and 
paying therefore the yearly rent or ſum of of lawful money of 
Great Britain, at the two moſt uſual feaſts or terms in the year, to 
9 4.0 wit, 
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wit, on the feaſt of St. Michael the archangel and the annunciation of the 
bleſſed virgin Mary, by even and equal portions to be paid : By virtue 
of which demiſe the ſame M. G. the younger, afterwards and before 
the ſaid time when, Sc. to wit, on the —=———— day of his 
in the year laſt abovefaid, into the faid five acres of land with the ap- 
purtenances whereof, fc. entred, and was thereof poſſeſſed; and he 
the ſaid M. G. the younger being ſo thereof poſſeſſed, and the ſaid 
R. of the reverſion of the ſaid five acres of land with the appurte- 
nances being ſeiſed in his demeſne as of fee; and becauſe —— . of 
the rent aforefaid, for one year ended at the feaſt of the annunciation 
of the bl:ſſed virgin Mary, in the ————.—— year of the reign of our 

ord the now King, to the ſame R, after that feaſt, and at the fame 
time when, c. were in arrear and unpaid, the ſame W. as bailiff of 
the ſaid R. well acknowledged the taking of the cattle aforeſaid, in 
the (ard place in which, &c. as in parcel of the tenements aforeſaid, 
with the appurtenances whereof, Sc. to the ſaid MH. G. in form 
aforeſaid demiſed, and juſtly, c. for the ſaid ——s. rent to the 
ſaid R. in form aforeſaid being in arrear, Sc. And this he was ready 
to verify : Wherefore he prayed judgment, and a return of the cattle 
aforeſaid, together with his damages, coſts and charges in this behalf 
expended, according to the form of the ſtatute in ſuch caſe made and 
provided, to be adjudged to him, Cc. And the faid M. prayed leave 
of our court before us until on the marrow of the Holy Trinity, where- 
ſoever, Cc. to plead in bar to the cognifance aforeſaid; and he had, 
Sc. The ſame day was given to the ſaid . &c, On which day 
came the ſaid /. into our ſame court before us at Meſiminſter; and 
the ſaid 4. although folemnly called, did not come, nor farther pro- 
ſecute his writ aforeſaid: Therefore it is conſidered, that the ſaid M. 
take nothing by his writ aforeſaid, but be in marq for his falfe claim 
thereof, and that the ſaid VJ. do go thereof without day, Cc. There- 
fore we command you, that according to the form of the ſtatute in 
ſuch caſe lately made and provided, by the oath of elbe good and 
lawful men cf your county you diligently. inguire how much of the 
yearly rent aforeſaid at the ſaid time of the taking and diſtraining of 
the goods and chattels aforeſaid, was in arrear and unpaid, and how 
much the goods and chattels aforeſaid, fo as aforcſaid taken and di- 
ſtrained were worth, according to the true value of the ſame; and 
the inquiſition which, &c, ſend to us from the day of St. Michael in 
three weeks under your ſeal and the ſeals of thoſe by whole oath you 


ſhall take that inquiſition, together with this wiit, Witneſs William 
Lord Mansfield, &c. | | 20 | 


Q 


Of damages in replevin after a Judgment on demurrer. 1% 


e ORG E the Third, c. To the ſheriff of G. greeting : Whereas 
J. V. Gent. lately in our court before us at Weftminfler, by our 
writ impleaded F. C. Eſq; H. C. the elder, G. T. H. B. and H. C. 
the younger, in a plea why they took the cattle of him the ſaid F. 
and them unjuſtly detained, againft ſurety and pledges, Sc. And 
thereupon the ſame J. by T. E. his attorney complained, that the 
ſaid F. H. C. the elder, G. V. and H. C. the younger, on the 
day of in the ;year of the reign of the Lord 
Geerge the Second, late King of England, Cc. at the pariſh of St. 
Philip and James, in your county aforeſaid, in a certain place there 


called C. took the cattle, to wit, fifty ſheep of him the ſaid - .W 


and them unjuſtly detained, againſt ſurety and pledges, untif, Ce. 
+ whereby he then ſaid that he was prejudiced, and had damage to the 
value of — pounds. And therefore he then produced the 
ſuit, Fe. And thereupon the ſaid F. H. G. V. and H. by C. H. 
their attorney came and defended the force and injury when, e. 
And the ſaid F. in his own right well avowed, and as bailiff of T. S. 
and S. C. Gent. well acknowledged, and the ſaid H. G. W. and H. 
as bailiffs of the ſaid F. T. and S. well acknowledged the taking of 
the cattle aforeſaid, in the ſaid place in which, Cc. and juſfly, Ye. 
becauſe they ſaid that long before the ſaid time when, c. the Lord 
George the Second, late King of England, Cc. was ſeiſed of, and in 
the foreſt or chaſe called King to, with the appurtenances in your 
county aforeſaid, in his demeſne as of fee in the fight of his crown 
of England; and that the ſaid place in which, &c. is and at the ſaid 
time when, Cc. and alſo for time immemorial was within the foreſt 
aforeſaid, and parcel of the ſame foreſt, and that the ſame late King 
being ſo ſeiſed before the ſaid time when, Cc. by indenture made at 
IW:tminfler, in the county of Middleſex, on the — Cay of 
—— , in the - year of the reign of the ſame late 
King, between the ſame late King on the one part, and one B. 7. 
Kant. and Bart. on the other part, which ſaid indenture, ſealed under 
the great ſeal of England, the ſame F. H. G. W. and H. then in 
court produced, the date whereof is the day and year laſt aboveſaid, 
the ſame late King George the Second, for the conſiderations in the 
ſame indenture mentioned, with the advice of two of the commiſſi- 


oners of the treaſury of tne ſame late King granted, demiſed and to 


fare let to the ſaid B. the foreſt or chaſe aforeſaid, with the appur- 
tenances, by the name of all that foreſt or chaſe called King's: word, 
lying and being in or near the pariſh of St. Philip and James in the 
city of Bri/tol, in the pariſh of Bitten Mangetficld, otherwiſe Manger- 
field Stapleton, otherwiſe Stableton, Hambrooke and Weflanham in your 
county, containing by eſtimation acres of waſte land, more or 
ſs, and extending on ſundry other lands, as well waſte as incloſed, 
ia ot near the parithes aforeſzid, "oy of them, together with all 
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bucks, does, and other beaſts then being within the limits of the fo- 
; reſt or chaſe aforeſaid, And all liberties, franchiſes, privileges, rights 
and appurtenances to the ſame foreſt or chaſe belonging, incident or 
appendant, or within the foreſt or chaſe then before had, uſed or en- 
j-ved in the times of the Lady Anne, late Queen of England, or of 
the Lord George the Firſt, late King of England, and the Lord George 
the 5: cond late King of England, or any of them, by reaſon or pre- 
tence «© the ſaid foreſt or chaſe, or the liberties and franchiſes of the 
ſame, To have and to hold the ſaid foreſt, chaſe, franchiſes, liberties, 
privileges, and all and fingular other the premiſes in the ſaid indenture 
mentioned and intended to be thereby granted, with their and every 
of their appurtenances to the ſaid B. T. his executors, adminiſtrators 
and aſſigns, from the feaſt of St. Michael the archangel then laft paſt, 
for and duiing the term of years from thence next enſuing, 
and fully to be compleat and ended; And the ſaid late King George 
the Second willed, and by the ſame indenture for himſelf, his heirs 
and ſucceſſors, Gave, and granted to the ſaid B. his executors, admi- 
niſtrators and aſſigns, full power and authority to repleniſh the fo- 
reſt or chaſe aforeſaid with deer, and by all lawful ways and means 
to erect lodges for the keepers, and to hinder and ſuppreſs purpreſ- 
tures, aſſarts and nuſances there, of what nature or kind ſoever, and 
alſo to preſerve the covert and vert for the ſafety and preſervation of 
the beaſts aforeſaid, as by the indenture aforeſaid, among other things is 
more fully manifeſt ; by virtue of which ſaid demiſe, the ſaid B. in the 
foreſt or chaſe aforeſaid, with the appurtenances entered, and was 
thereof poſſeſſed, and being ſo thereof poſſeſſed,” the ſame B. afterwards, 
and before the ſaid time when, c. to wit, on the day of ——, 
in the year of the reign of the ſaid Lord King George 
the Second, at the pariſh of St. Philip and James aforeſaid, aſſigned 
to one MA. B. the premiſes aforeſaid, with the appurtenances, and all 
his right, title and intereſt of and in the ſame, To have and to hold 
to the ſame M. her executors and afligns, during all the reſidue of 
the ſaid term of years then to come and unexpired, by virtue 
of which ſaid aſſignment the ſame M. into the premiſes aforeſaid en- 
tered, and was thereof poſſeſſed ; and being ſo thereof poſſeſſed, the 
ſaid MA. afterwards and before the ſaid time when, Cc. to wit, on 
the — day of „in the = year of the reign 
of the ſad Lord King George the Second, at the pariſh of St. Philip 
and James aforeſaid, aſſigned to the ſaid F. T. and S. the premiſes 
. aforeſaid, with the appurtenances, and all her right, title and intereſt 
of and in the ſame, To have and to hold to the ſame F. T. and S. 
during all the refidue of the ſaid term of — years then to come, 
and unexpired, by virtue of which ſaid aſſignment, the ſame F. T. 
and S. into the premiſes aforeſaid, with the appurtenances entered, 
and were and yet are thereof poſſeſſed ; and becauſe the cattle afore- 
ſaid at the ſaid time when, &c. were in the ſaid place in which, Ce. 
eating up the graſs there growing, and doing damage there, the ſaid 
F. in his own tight well avowed, and as bailiff of the ſaid T. and S. 
acknowledged, and the ſaid H. G. V. and H. as bailiffs of the ſaid 


E. T, 


form aforeſaid pleaded had no neceffity, nor were by the law of 
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E. T. and S. well acknowledged the taking of the cattle aforeſaid, in 
the ſaid place in which, Cc. and juſtly, Sc. ſo doing damage there; 
And this they were ready to verify: Wherefore they prayed judgment, 
and a return of the cattle aforeſaid, together. with their damages, coſts, 
and charges in that behalf expended, according to the form af the 
ſtatute in ſuch caſe made and provided, to be adjudged to them, c. 
And the ſaid J. V. thereto ſaid, that the ſaid F. 1 G. V. and H. 
for the reaſon before alledged, ought nat as bailiffs of the ſaid T. 8, 
and 8, C. to acknowledge, nor the ſaid F. in his own tight to avow 
the taking of the cattle aforeſaid in the ſaid place in which, c. juſt; 
becauſe by proteſting that the ſaid Lord King George the,.Second, ne- 
ver was ſeiſed of the ſoil or land of the foreſt or chaſe of King's-word 
aforeſaid, for plea the ſame F. . ſaid, that long before the (aid time 
of the taking of the cattle aforeſaid made, and. alſo before the ſaid 
time when it is ſuppoſed that the ſaid late King George the Second 
was ſeiſed of the foreſt or chaſe aforeſaid, to wit, on the 
day of —— ——, in the year of the reign of the late 
King, George the Firſt, J. V. the elder, father of him the ſaid 
J. UH. was ſeiſed of the manor of St. Lawrence within the pariſh of 
St. Philip aud James, with the appurtenances in your county. afore» 
ſaid, whereof the ſaid place in which, c is and at the ſaid time 
when, Cc. and alſo for time immemorial was parcel, in his deme 
as of fee; and being ſo thereof ſeiſed, the ſame 7. H. the elder after- 
wards and before the ſaid time when, Cc. at C. aforeſaid died of 
ſuch his eſtate thereof ſeiſed, after whoſz death the ſaid manor with 
the appurtenances, whereof the ſaid place in which, &c. is parcel, 
deſcended to the ſaid F. as ſon and heir of him the ſaid J. by reaſon 
whereof the ſaid 7. the ſon afterwards and before the ſaid time 
when, &c. into the ſaid manor with the appurtenances: entered, and 
at the time of the taking of the cattle aforeſaid was and yet is ſeiſed 
thereof, in his demeſne as of fee, and being ſo thereof ſeiſed, the 
ſame J. before the ſaid time when, Sc. put his cattle aforeſaid into 
the ſaid place in which, Fc. to feed on the graſs there then growing, 
until the ſaid F. H. G. H. and H. on the day and year in the de- 
claration aforeſaid ſpecified at C. aforeſaid, took the 


he was ready to verify: Wherefore he prayed judgment a 
mages, by reaſon of the caption and unjuſt detention of tho 
to be adjudged to him, Sc. And the ſaid F. H. G. , and M. 
upon ſaid, that the ſaid plea of the ſaid J. above in bar of the 
and cogniſance aforefaid pleaded, was inſufficient in law to 
tain him the ſaid J. to have his aQtion aforeſaid againſt the 
ſaid F. H. G. W. and H. and that they to that plea in manner 


land obliged in any manner to anſwer : And this they were ready 
verify: Wherefore for want of a ſufficient plea in this behalf they 
prayed judgment, and a return of the cattle aforeſaid, together with 


their damages in this behalf ſuſtained, to he adjudged to them, Cc. 
2 Ang 


| 
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And for cauſe of demurrer in law in this behalf, the ſame F. H. G. 
M. and H. did fet down, and to the court here expreſs the cauſes 
following, to wit, that the ſaid J. in his plea aforeſaid did not tra- 
verſe the matter in the avowry and cogmiſance aforeſaid, when he 
ought to traverſe that matter, as they ſaid ; and becauſe the matter of 
that plea was not iſſuable nor triable, and becauſe that plea was in- 
ſufficient and wanted form, and thereupon the ſaid 7. V. ſaid that 
the plea aforeſaid by him the ſaid F. above in bar to the avowry and 
cogniſance aforeſzid pleaded, and the matter in the ſame contained, 
were good and ſufficient in law to preclude the ſaid F. H. G. V. 
and H. from having their avowry and cogniſance aforeſaid ; which 
_ faid plea, and the matter in the ſame contained, the ſame J. was 
ready to verify and prove, as the court, &c. And becauſe the ſaid F. 
H. G. . and H. to that plea did not anſwer, nor hitherto in any 
wiſe deny it, the fame 7. as before prayed judgment and his damages 
aforeſaid, by reaſon of the caption and unjuſt detention of the cattle 
aforeſaid, to be adjudged to him, Sc. And becauſe the court of the 
ſaid Lord the King here were not adviſed to give their judgment of 
and upon the premiſes, day therefore was given to the parties afore- 
ſaid before the ſaid Lord the King from the Jay of Eaſter in 15 days, 
whereſoever, Sc. to hear their judgment of and upon the premiſes, 
becauſe the court of the ſaid Lord the King thereof, t. On which 
day before the Lord the King at We/tminſler came the parties afore- 
ſaid, by their attornies aforeſaid ; whereupon all and ſingular the pre- 
miſes being ſeen, and by the court of the ſaid Lord the King fully 
underſtood, and mature deliberation being thereon had, it was con- 
ſidered that the plea aforeſaid by him the ſaid 7. above in bar to the 
avowry and cogniſance aforeſaid pleaded, was good and ſufficient in 
law to maintain him the ſaid 7. to have his action aforeſaid againſt 
them the ſaid F. H. G. V. and H. Wherefore it was alſo conſi- 
dered, that the ſaid J. ought to recover his damages againſt them 
the ſaid F. H. G. V. and H. by reaſon of the caption and unjuſt 
detention of the cattle aforeſaid ; but becauſe it is not known what 
damages the ſaid F. bath ſuſtained by the reaſon aforeſaid ; therefore 
we command you, that by the oath of twelve good and lawful men of 
your bailiwick you diligently inquire what damages the ſaid J. hath 
ſuſtained, as well by reaſon of the premiſes as for his coſts and da- 
mages by him about his ſuit in this behalf expended ; and the inqui- 
ſition which you ſhall thereupon take, ſend to us ————— here · 
ſoever, c. under your ſeal and the ſeals of thoſe by whoſe oath you 
ſhall take that inquiſition, together with this writ. Witneſs William 
Lord Mansfield, at W:/tminfler, the ———— day of —————, in 
the - year of our reign, 
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The manner of entering an inquiſition in replevin, according 
to the ſtatute of 17 Car. 2. upon a judgment for the 
avowant upon a demurrer, where a writ of inquiry was 
awarded to inquire of the value of the diſtreſi, and a 
judgment thereon. | : 


AFTER awarding the inquiry, and the words, The fame day 
is given to the (plaintiff) to be there, &c. you ſay thus + ' 


T which day the ſaid T. R. (i. e. the plaintiff} comes before 

our Sovereign Lord the King, at Veſiminſter, by his attorney 
aforeſaid, and the ſheriff (to wit) 7. A. Eſq; returns an inquiſition 
taken before him at the caſtle of Teri, in the county aforeſaid, on 
the day of „in the year of the reign 
of His prefent Majeſty, whereby it is found that the faid fox hogfheads 
of allum, at the time of the taking thereof, were worth — —— 
pounds, according to the true value thereof; therefore it is adjudged, 
that the ſaid T. R. do recover againſt the faid J. M. the ſaid 
pounds, for the value of the faid fix hogſheads of allum, part of the 
ſaid rent, being in arrear as aforeſaid, found by the ſaid inquifition in 
the manner aforeſaid, and his damages ſuſtained by reaſon of the pre- 
miſes here adjudged by the ſaid court of our ſaid Sovereign Lord the 
King, according to the form of the ſtatute in ſuch caſe made an@ 
provided, to the ſaid T. R. to a pounds, with his conſent, 
for his expences and coſts laid out by him about his ſuit in this 
cauſe, which ſaid value, expences and coſts, do in the whole amount 
to pounds, and be the ſaid 7. M. amerced, &5c. 


An inquifition and judgment upon the ſame latute, upon a 
judgment on à demurrer for the avowant, and a writ ta 
inquire of the monies in arrear, and of the value of the 
diſtreſs, and judgment thereon. 


AFTER the judgement upon the demarrer that the plea in bar ta 
the avowry is inſufficient, concluding, that the plaintiff take 
nothing by his writ, but be amerced for his falſe complaint, 
and that the defendant is diſmiſſed the court, you go on thus : 


| ND thereupon they the ſaid 7. A. W. and T. according to 
the form of the ſtatute in ſuch caſe. made. and provided, pray. 


lis Majeſty's writ to be directed to the ſheriff of tbe. county afore- _ 


ſaid, to igquire what monies were in acrear for the tent aforeſaid, at 
od x the 
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the time diſtreſs made as aforeſaid, and the value for price] of the 
cattle taken ; therefore the ſheriff is commanded, that by the oath of 
twelve good and lawſul men of his bailiwick he diligently inquire 
what ſums of money were in arrear for the rent aforeſaid at the time 
of the diftrefs made, and what was the value of the cattle diſtrained 
according to the true value thereof; and the inquiſition which, Er. 
the ſheriff ſhould return, or make appear here in three weeks from the 
day of St. Michael, Mder the ſeal, Cc. and the ſeals, &c, at which 
day T. A. V. and T. came here by their ſaid attorney, and the ſhe- 
riff, (to wit) Sir R. M. Knt. and Bart. now returns an inquiſition 
taken before him at the caftle of ork in the county aforeſaid, on the 
— — day of laſt paſt, by the oath of twelve good 
and lawful men, whereby it is found that the ſaid ſums of money in 
arrcar for the rent afoteſaid, to the ſaid 7. L. at the time of the 
diſtreſs were pounds, that the diſtrained, according to 
the true value (or price) thereof, were worth ——— pounds: 
Therefore it is adjudged, that the ſaid T. A. W. and T. do recover 
againſt the ſaid R. P. the ſaid - pounds, for the value of 
the cattle, aforeſaid, being part of the rent in arrear as aforeſaid, 
found by the ſaid inquiſition in the manner aforeſaid; and his da- 
mages by reaſon of the premiſes, by this court adjudged to the faid 
T. A. V. and T. at their requeſt, by the diſcretion of the juſtices 
here, for his expences ard coſts laid out by them in this ſuit, ac- 
cording to the form of the ſtatute in ſuch caſe made and provided, to 
— —— pounds, which value, expences and coſts, do, in the 
whole amount to pounds, Oc. | Fed 


W N 1 I. n 8. 


4 Retorno Habendo after judgment fer the defendant, on a 


demurrer in replevin. 


6 ORG E the Third, Sc. To the ſheriff of Middleſex, greeting: 
IF Whereas J. S. late of the pariſh of St. Clement's Danes in your 
county, Eſq; was ſummoned to be in our court before us, to anſwer 
to W. P. Eſq; of a plea, (or in an ation) wherefore on the | 
day of „ in the year of our reign, at the pa- 
riſh of St. Clement's Danes in your county, in à certain place there, 
called a Chamber, in Devereaux Court, he took the goods and chattels of 
the ſaid . (to wit) one bed, one bedſtead, &c. (% naming the goods), 
and unjuſtly detained them againſt ſureties and pledges, until, Cc. 
and the ſaid J. S. came into our ſame court before us, and a'fedged 
and pleaded, that the ſaid . ought not to have or maintain his ſaid 
action thereof againſt him, becauſe he ſaid, that as to the one bed, 
one bedſtead, (repeating part of the goods) part of the goods and cHat- 
tels aforeſaid in the ſaid declaration mentioned, that the property of 
thoſe goods and chattely at che aforeſaid time of taking 1 
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the property of the ſaid F. and this he was ready to verify; and as to 
one Couch, ten other books, [/e naming the goods to which he pleads this 
plea} reſidue of the ſaid goods and chattels in the declaration of the 
ſaid V. mentioned, the ſaid J. pleaded; That at the time of taking 
thoſe goods and chattels the property of them was in and belonged to 
one R. F. without that; that the property of the ſaid reſidue of the 
goods and chattels in the declaration mentioned, at the time when, 
Sc. was the property of the ſaid J. as by the ſaid declaration 
above was ſuppoſed ; and this he was ready to verily and prove; 
wherefore he prayed judgment, if the aforeſaid J. ought to have 
or maintain his ſaid action againſt him for the ſame, &c, and he alſo 


prayed a return to be adjudged to him of all the goods and chattels - 


aforeſaid, together with his damages, expences and coſts Jaid out by 
him about his ſuit in that behalf; and the faid /. replied, That 
the plea of the ſaid F. above pleaded, and the matter therein contained, 
were not inſufficient in law to preclude the ſaid V from having his 
ſaid ation againſt the ſaid J. for the ſame, and that he was not undet 


a neceſſity; nor was bound by the law of the land to anſwer in any 


manner to that plea, in the manner and form as the ſame was pleaded ; 
which he was ready to verify ; wherefore for want of a ſufficient an- 


' ſwer in that behalf; he ſaid V. prayed judgment, and his damages 


occaſioned by the taking and unjuſtly detaining the goods and chattels, 
to be adjudged to him, &c. and the ſaid 7. rejoined, That the plea afore- 


ſaid by him pleaded, in the manner and form aforeſaid, and the mat- 


ters therein contained,* were good and ſufficient in law to preclude the 
ſaid V. from having his action aforeſaid thereof againſt the faid J. 
which plea, and the matters therein contained, he the ſaid J. was 
ready to verify and prove, as the court ſhould require; and becauſe the 
ſaid W. had not anſwered to that plea, nor in any wiſe denied the 
ſame, he the ſaid F. as above, prayed judgment, and a return of all 
and ſingular the goods and chattels aforeſaid, together with his damages, 
Se. to be adjudged to him, Sc. and ſuch proceedings were thereupon 
had in our ae. court before us, that it was adjudged, that the ſaid 
plea by him the ſaid J. above pleaded, and the matters therein con- 
tained, were good and ſufficient in Jaw to preclude the aforeſaid . from 
having his ſaid action againſt the ſaid J. and it was alſo conſidered by 
our ſame court before us, that the ſaid . ſhould take nothing by his 
ſaid writ, but for his falſe claim therein ſhould be in mercy, (or 
amerced) Sc. and that the aforeſaid J. S. ſhould go thereof without a 
day, (or ſhould for ever be diſmiſſed the court), &c. and that he ſhould 
have a return of the goods and chattels aforeſaid, to be delivered to 
him for ever itreplegiable : And further it was confidered in our (aid 
court before us, That the aforeſaid F. ought to recover his damages 
againſt the ſaid J. by reaſon of the premiſes : Therefore we command 
you; that without delay you cauſe the ſaid J. to have a return of the 
goods and chattels irreplegiable, and that you ſhall not deliver thuſe 
things of which you have made mention, which belong to the com- 
Plaint of the ſaid V. without our writ, which ſhall expreſly mention 
the (aid judgment; aud in what A ſhall execute this writ, do 
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you make appear to us, whereſoever we ſhall then be in Great Britain, 
on — — We command you. likewiſe, That by the oath of 
twelve honeſt and lawful men of your bailiwick, according to the 
form of the ſtatute in that caſe made and provided, you diligently en- 
quire what damages the ſaid J. hath. ſuſtained, as well by reaſon of 
the premiſſes, as for his expences and coſts laid out by him about his 
uit in that behalf; and the inquiſition which you ſhall take thereon 
do you return to us at the day aforeſaid, uhereſoever we ſhall 
then be in Great Britain, under your ſeal, and the ſeals of thoſe by 
whoſe oath you. ſhall take ſuch inquiſtion, together with this our 
writ to you directed for that purpoſe, Mine: Cc. 


F 
1 * 
* 


The Return ef a writ of Retorno Habendo and @ writ of Enquiry 
by the Bail:ff of the liberly, and a Non omittas and à Capias 
awarded. | 


A T whichday comes here the ſaid defendant by his attorney afore- 
| ſaid, and the ſheriff, (that is to fay) V. H. Eſq. now returns 
here, that in order to have an execution of the writ aſoreſaid to bim 
directed, he made 2 mandate to ————— — — bailiff 


of the libeity of our ſovereign lord the king, of his duchy of Lancaſter 

in the county aforeſaid, who hath full power of returning all writs, 
and of executing the ſame within the liberty aſoreſaid, to whom the 

execution of the writ aforeſaid! doth entirely belong to be made; for 

that no execution of the writ atoreſaid,, within the liberty aforeſaid, in 
bis bailiwick, could be made by him, which bailiff made à return to 
the ſaid ſheriff, upon the mandate aforeſaid, that before the coming of 
the mandate aforeſaid to his hands, the cattle, goods, and chattels 
aforeſaid wereeloined'by the ſaid plaintiff to places to the ſaid bailiff 
unknown, ſo that he could not cauſe the cattle, goods, and chatcels 
aforeſaid of the ſaid (defendant) to be returned, as by the warrant afore- 
_ ſaid he was commanded ; the ſaid baili# alſo returned, to the ſaid 
ſheriff an inquiſition taken before him at F. within the liberty aforeſaid 
in the county aforeſaid, on the ——— day — — 


— — Mt. — 


laſt paſt, by the oath of twelve, &c. by virtue of the warrant afore- 
faid directed by the ſheriff upon the writ aforeſaid to the ſaid bailif} 
| by which it was found, that the ſaid defendant ſuſtained damage by 
reaſon of the -premiſes, beſides his coſts, to ——— and for 
thoſe coſts and charges to Therefore it 'is adjudged, 
That the ſaid defendant do recover againſt the ſaid plaintiff his damages 
aforclaid to by the inquiſition found in the manner 
aforciaid ; and alſo — — pounds to the faid defendant at his 
requeſt, fer his coſts and charges afpreſaid, adjudged by the court by 
way of increaſe, which damages do ih the whole amount to 
Cc. And hereupon the ſheriff is commanded, that he do not omit 
by reaſon of any liberty of the duchy of Lancafter aforeſaid 3. but that 
ef other cattle, goods, and chattels of the ( plaintiff) to the rue 
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the cattle, godds, and chattels aforeſaid before taken, he take in 


iibernam, and deliver them to the ſaid defendant, to be detained by 
him. until the cattle goods, and chattels aforeſaid before taken be de. 


1livered by the { faid Sen and in what manner, Se, the ſheriff oy! 


make appear, Ox. 


A writ of Retorno Habendo again/t the plaintiff, for default of bs 
plea in bar to an avowry,. 


(GENRES the Third, Cc. greeting: White C. D. lately in 
our court before us at . eftminſier, was ſummoned to anſwer 
E. F. in auction, wherefore he took nine cows, the cattle of him 
the ſaid ZE. and unjuſtly detained them, againſt ſureties and pledges, 
Oc. and che ſaid C. appearing in our fame court before us for a certain 
reaſon by him alledged in our ſame court, in his own tight, and the 


right of 8, his wife, well avowed the taking of the ſaid cattle in the 


977 in which Cc. to be juſt, for 9 J. rent due and in artear from him 
2 ſaid E. to the ſaid C. and 8. for one half year, ending at the feaſt 
45. Annunciation of the Bleſſed Virgin Mary next before, Se. [as in 


_ the auoury] for on- m- Hage Sc. with the appurtenances in V, de- 


Do 


miſed by them the (ail C. and $. to the faid E. whereupon the ſaid E. 
tho" TN called did not appear, nor doth further proſecute the 
ſaid writ; wherefore it was confidered in our ſame court before us, 
That he and his pledges for proſecuting ſhou'd be amerced, and that 
the ſaid C. might depart the court thereon without a day, and ſhould 
have a return of the ſaid cattle : Therefore we command you, That 
without delay you return the faid cattle to the ſaid E: and you ſhall 
not deliver them at the complaint of the ſaid R. without our writ, 
which (hall exprelly mention the ſaid judgment; ; and in what manner 
you execute this writ, you make appear to us in three weeks from 
the day of St. Michael, wheretoever, Ic. and hav? you there this Writ, 
WITNESS, _ / 


A writ of Retorno Habendo apon a judgment againſt the plain- 
tiff by default. 


6® ORGE the Third, &c. greeting: Whereas T. E. lately in 
our court before us at Weſininſter, was ſummoned to anſwer N. B. 
in an ation wherefore he took ſeven cows, the cattie of him the ſaid 
R. B. and unjultly detained them, againſt ſureties and pledges, Se. 
as he alledged ; and the ſaid R. afterwards made default in our ſaid 
court before us; wherefore it was conſidered in our ſaid court before 
us, that he and his pledges for proſecuting ſhould be amerced, and 
that the ſaid T. might depart the court without a day, and hould 
have a return of the cattle aforeſaid ; Therefore we commatiid you, 

TI That 


The Pꝛackice of Diſtreſs and Replevin. 

That without delay you return the ſaid cattle to the ſaid T. and you 
ſhall not deliver them at the complaint of the ſaid R. without our writ, 
which ſhall expreſly mention the ſaid judgment; and in what manner 
you execute this writ, you ſhall make appear to us in three weeks 


from the day of St. Michael, whereſoever, c. And haye you there 
this writ, WITNESS, Oc. 


124 


Form of a urit of ſecond deliverance, in K. 4 


"Of ORGE the Third, To the Sheriff of Efes, ex, greeting: If 7. 
IF. ſhall give you ſecurity that he will proſecute his claim, and 
alſo to return the cattle ( * which in our court before us were lately 
adjudged to T. F. through the default of the ſaid T. JF.) if a return 
thereof ſhall be adjudged ; then do you cauſe thoſe cattle without delay, 
| (or forthwith) to be delivered to the ſaid T. W. and by the ſureties and 
ſafe pledges compel the ſaid T. J. that he before “ us in three weeks 
from the day of St. Michael, whereſoever we ſhall then be in England, 
to anſwer to the ſaid T, V. for taking and unjuſtly detaining the cattle 
aforeſaid ; and have you there the names of the pledges, and this 
wiit. WITNESS William Lord Mansfield, the ——— day of 
in the year of our reign, 


Axnol ber form of this writ, in K. B. 


(GEORG E the Third, c. To the Sheriff of Eſex, greeting: If 
J C. D. ſhall give you ſecurity that he will proſecute his claim, and 
alſo return the cattle which in our court before us were lately adjudged 
to A. B. through the default of the ſaid C, We command you, That 
if by means of our writ de Retorno Habends lately directed to you for 
that purpoſe, you have made a return of the ſaid cattle to the ſaid C, 
D. then do you cauſe them to be delivered te the ſaid C. D. and by 
ſureties and ſafe pledges. compel the ſaid A. that he be before us on 
the eaves of St. Hilary, whereſoever we ſhall then be in England, 
to anſwer to the ſaid C, for taking and unjuſtly detaining the cattle 


aforeſaid ; and have you there the names af the pledges, and this 
wiic, WITNESS, Ce. 


- 
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The form of the entry of an award of a writ of ſecond deliverance, 
in K. B. £13 58 


F. by A. B. his attorney, offers (or tenders) on the fourth 
4 + day againſt . T. of a plea, (or in an Action wherefore he took 
the cattle of the ſaid . T. and unjuſtly detained them againſt ſureties 
and pledges ; and he came not, and the plaintiff was there, &9c. 
Therefore he and his pledges, to wit, John Doe and Richard Roe, are 
amerced, c. and the ſaid T. F. may depart the court therefrom 
without a day, Cc. and may have a return of the cattle aforeſaid, &c, 
and afterwards, (to wit) on the otaves of St, Martin then next fol- 
lowing, before our Sovereign Lord the King at Heſiminſter, comes the 
ſaid V. by J. B. his attorney, and by virtue of the ſtatute in ſuch caſe 
made and provided, prays his Majeſty's writ of Second Deliverance, 
&c. and it is granted him, c. returnable on the cctaues of St, Martin, 
whereſoever, Cc. the ſame day is given to the ſaid T. F. Ge. | 


Note, The diff.rence between this writ in the Common Pleas from 
th: former, is no otherwiſe than at the firſl afleriſm in the fir f writ 
before, you ſay, which in our court before our juſtices at 
at Ye/tminſler were adjudged to T. J. through the default of. 
the ſaid 7. J. And at the ſecond aſteriſm you ſay, that he be 


before our juſtices at Weſtmin/ler in three weeks from the 
day of St. Michael, to anſwer, Cc. ; 


The form of a writ of Second Deliverance after bail taken, in C. B. 


F 

(259 RGE the Third, Cc. To the Sheriff of Eſex, greeting: 

Becauſe L. B. in our court before our, juſtices at Weſtminſter, 
hath given you ſecurity that he will proſecute his claim, and will alſo 
make a return of thoſe cattle which in our ſame court were adjudged 
to §. R. through the default of the ſaid L. if a return thereof be ad- 
Judged to- him: Therefore we command you, That without 'delay 
you cauſe a mare which you have taken in H/ithernam, of the cattle of 
the ſaid L. ta the value of the cattie formerly taken, to be delivered 
to the ſaid L. and compel the {aid S. by ſureties and ſafe pledges, that 
he he before our juſtices at H mminſter on the oftaves of St. Hilary, 
to anſwer the ſaid L. for taking and unjuſtly detaining the cattle afore- 
ſaid ; and have you there the names of the pledges, and this writ, 


* 


WITNESS Sir William De Grey, Knight, the — 
pay of ——— in the — year of our reign, 
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The Sheriff *s return on this writ. 


Y virtue of this writ to me directed, I have cauſed to be de. 
livered to the within named L. his cat:le within mentioned, as [ 
am within commanded to do: The pledges within named are J. D. 


and R. F. | 
| J. D. Eſq. Sheriff, 


The form of the writ of capias in Withernam. 
PEORGE the Third, He. To the ſheriff of S. greeting: Whereas 


> we lately commanded you by our writ, that whereas T. B. gentle - 
man, had been attached by our Vrit of ſecond deliverance, to ap- 
pear in court before us, to anſwer to J. S. in an action, wherefore 
he took the cattle of the ſaid J. and unjuſtly detained them againſt 
ſureties and pledges, and the ſaid J. S. in our ſame court made default; 
wherefore it was conſidered in our ſame court, that the ſaid T. B, ſhould 
depart hence without a day, and that the ſaid F. S. and his pledges 
for proſecuting ſhould be amerced ; and that the ſaid T. B. ſhould have 


à return of the cattle aforeſaid irreplegiable ; and that you without de- 


lay ſhould make a return of thoſe cattle to the ſaid T. B. to be detained 


by him irreplegiable ; and in what manner you ſhould execute that 


writ, you ſhould make known to us on [the return] whereſoever we 
ſhould then bein England; and you at that day returned to us, that 
the cattle aforeſaid were eloigned by the ſaid T. S. to places unknown 
to you, ſo that you could not return or deliver thoſe catthe to the ſaid 
T. B. as you was commanded by the ſaid writ; therefore we command 
you, that you take ſo many cattle of the ſaid J. S. to the value of the 


cattle aforeſaid, before taken by the ſaid J. S. in Mithernam, and de- 


liver them to the ſaid T. B. to be kept by him irreplegiable, until you 
can make a return of thoſe cattle before taken, to the ſaid T. B. and in 
what manner you ſhall execute this our mandate, do you make appear 


ta us on the oZaves of St. Hilary, whereſoever we ſhall then be in 


Eagland ; and that you cauſe further to be done therein, what of right, 
and according to the laws and cuſtoms of this our kingdom of Great 
Britain, we ſhall ſe: meet to be done; we alſo command you, that if 


the ſaid T. B. thall make you ſecure of poſecuting his claim, and of 


returning the cattle aforeſaid, if a return thereof ſhould be adjudged, 
then do you compel the faid 7. S. by ſureties and ſafe pledges, that he 
be before us on [the return] whereſvever we ſhall then be in England, 
to anſwer as well to us for the contempt, as to the ſaid T. B. for his 
damage and injury done him in this caſe; And have you there this 
writ. WITNESS, Sc. | 
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Form of the Writ of Copy in Withernam, on @ Writ of 
Pluries Replegiari Facias. Rs 


G EORG E the Third, &c. To the Sheriff of E. greeting: Whereas 

we have often commanded * that you ſhould juſtly and with-- - 
out delay grant a replevin to R. Z. of his chattels (to wit) of thoſe 
which T. T. and J. C. had taken and unjuſtly detaine (as it is ſaid) 
according to our writ before delivered to you, or that you ſhouid be 
before us on [the return] whereſoever we ſhall then be in England, to 
| Thew us a reaſon, why you neglected to execute our mandates fo often 
directed to you: And you at that day made a return to us, that the 
chattels aforeſaid were eloigned by the ſaid 7. 7. and J. C. out of your 
bailiwick to places to you unknown ſo that you could in no wiſe grant 
a replevin thereof to the ſaid R. Therefore we command you, Cc. [as 
in the former writ ], | 


Form of a Capias in Withernam on a Retorno Habendo, after 
an avowry and à Ca. Sa. againſt the party for the damages. 


EORGE the Third, Cc. To the Sherif of the city of G. greet- 

Jing: whereas J. P. was lately ſummoned in our court before us, 

to anſwer to T. V. of a plea [or in an action] wherefore he on the 
— day of - [in ſueh a year] at the city of G. (to . 
wit) in a place there called had taken the cattle of the ſaid J. 
(to wit) twenty ſheep, and impounded and unjuſtly detained them, 
againſt ſureties and pledges, until, &c. (as he declared); and the ſaid 
J. P. appearing in our ſaid court, for a certain reaſon therein alledged 
by him, well ayowed the taking of the ſaid cattle in the ſaid place 
where, c. to be juſt, Sc. for damage feaſant therein; and the ſaid 
J. V. afterwards in our ſame court made default: Wherefore it was 
conſidered there, that they and their pledges for proſecuting ſhould be 
amerced, &c. and that the ſaid 7, ſhould be diſmiſſed therefrom with- 
out a day; and that he ſzould have à return of the cattle aforeſaid : 
Therefore we lately commanded you, that you ſhould without delay 
make a return of the cattle aforeſaid to the ſaid J. P. and that 
you ſhould not deliver them at che defire of F. V. without our 
writ, which ſhould expreſly mention the judgment aforeſaid ;. and in 
what manner you ſhould execute that precept, you would make ap- 
pear to us on [the return] whereſorver we ſhould then be in England; 
We alſo lately commandcd you, that according to the ſtatute in ſuch 
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caſe made and provided, you ſhould diligently inquire by the oaths of 
honeſt and lawful men of your bailiwick, what damages the ſaid J. P. 
hath ſuſtained, as well by reaſon of the premiſſes, as for his expences 
and coſts laid out by him about his ſuit in that behalf; and that 
you ſhould return to us at the time aforeſaid, the inquiſition which 
you ſhould take thereon, under your feal and the ſeals of thoſe perſons 
by whom you ſhould take the inquiſition, together with this writ; 
and you at that day returned to us, that the ſaid cattle had been eloigned 
by the ſaid J. V. to the places unknown to you; for which reafoz 
you could not return thoſe cattle to the ſaid F. P. and you alſo returned 
a certain inquiſi:ion taken before you in the city of G. in the county of 
the ſaid city, on the — day of — [in ſuch a year} 
whereby it was found, that the ſaid F, had ſuſtained damages by reaſon 
of the premiſſes, beſides his expences and coſts laid out by him about 
his ſuit in that behalf, to 10s. and for his expences and coſts to 24, 
Therefore it was adjudged, That the ſaid F. P. ſhould recover againſt 
the ſaid J. V. his damages aforeſaid found by the inquiſition aforeſaid; 
and alſo 10 J. awarded by our court before us, to the ſaid J. P. for his 
expences and coſts by way of increaſe ; which ſaid damages in the 
whole amounted to 10/. 10s. 2 d. and that the ſaid J. H. fhould be 
amerced ; Therefore we command you, that you take ſo many cattle 
of the ſaid J. V. in your bailiwick, in Mithernam, and without delay 
Cauſe them to be delivered to the ſaid J. V. to be detained by him ir- 
replegiable till he will make a return of the ſaid cattle before taken to 
the ſaid J. B. and in what manner you ſhall execute this our writ, do 
you make appear to us on the eaves of St. Hilary, whereſoever we 
ſhall then be in England: We command you alſo, that you take the 
ſaid F. V. if he ſhall be found in your bailiwick, and keep him ſafely, 
ſo that you have his body before us at the time aforeſaid, whereſoever 
we ſhall then be in England, to ſatisfy the ſaid J. P. for the damages 
aforeſaid ; and have you there then this writ, WITNESS, &c, 
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The form of a capias in withernam againſt the defendant's body 
s and goods in a bomine replegiando. | 


EORGE the Third, &9c. To the Sheriff. of Middleſex, greeting: 

| Whereas we have oftentimes commanded you that juſtly,” &. 
to A, his cattle which B. &c. detains, as it is ſaid or ſhould ſig- 
nify to us cauſe why you would not, or could not execute our com- 
mand more than onee directed to you thereupon, and you have 
ſignified to us that after the aforeſaid B. took the cattle of the ſaid A. 
he drove the ſame through your county, and from the county afore- 
ſaid unto the county of C. wherefore you could not replevy them to 
the ſaid 4. We being willing to oppoſe the malice of him the ſaid 
B. in this matter, Do command you that without delay you take in 
withernam the cattle of the aforeſaid B. in your bailiwick, and detain 
them until you can replevy to the ſaid A. his cattle aforeſaid, accord- 
ing to the cuſtom of our realm, and according to the tenor of our 
commands heretofore directed to you, c. 
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Note, In the foregoing writ the cauſe which the fberiff returned on 
the pluries, muft be ſet forth, | 
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The form of a writ de Homine replegiando. 


EORGE the Third, Cc. To the Sheriff of Surry, greeting: 

IT WE command you that juſtly and without delay you cauſe 
to be replevied B. C. and D. whom you yourſe't have taken and 
do keep fo taken, as it is ſaid, or whom D. and E. have taken 
and do keep ſo taken, as it is ſaid, unleſs they were taken by the 
ſpecial command of us, or of our chief juſtice, for the death of man, 
or for our foreſt, or for any other right for which they may not be 
replevied according to the cuſtom of England, that we may hear no 
more clamour thereon for want of juſtice, WITNESS, &c. 


Note, F this writ is not properly executed by the fheriff, the 
rty may have an alias, and plut ies, and after that an attach - 
9 ment. F the ſheriff, on the alias, and pluries returns that tb 
* per ſen who took the party claims him as his villain, then the 
Plamiiff may have another writ of pluties. 
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The form of a pluries, writ de Homine replegiando, where the 
* parly taken by the firſt writ is claimed by another. 


* O RGE the Third, &c. To the Sheriffs of Lenden, greeting: 

Whereas we have oftentimes commanded you that juſtly, &e, 
V. whom H. took and now keeps fo taken, as jt is ſaid, unleſs he 
was taken, Cc. and be not repleviſable, or that you ſhould ſignify 
to us the cauſe wherefore, Ge. and you have returned to us, that 
you went to the manor of the aforeſaid H. there to replevy the aſore- 
ſaid V. according to the tenor of our command aforeſaid, but the 
aforeſaid H. has not permitted the delivery of the body of him the 
ſaid V. to be made, becauſe. he affirms him the ſaid V. to be 
his villain and fugitive of his manor aforeſaid, by claiming right. 
of villainage and ſervitude, in the perſon of him the ſaid V. with 
the dominion. of his manor, Sc. WE being unwilling that the 
aforeſaid V. if he be a freeman, ſhould be deſtitute of the com- 
man law by ſuch taking and claim, command you, that if the afore- 
ſaid W. ſhall find you ſufficient caution, Cc. to be before us from 
the day of (the return of the writ) to anſwer the-ſaid H. if, &c then 
cauſe him the ſaid H. in the mean time to be replevied according to 
the tenor of our commands, c. And nevertheleſs if the aforeſaid. 
VH, ſhall make you fecure touching his claim, Cc. then put by gages, 
Ec. the aforeſaid H. that he be before us on the aforeſaid day, to 
anſwer the aforeſaid . of the taking and claim aforeſaid ;z and have 
you there the names of the pledges, and this writ, Sc. 


Note, If the defendant claims the plaintiff as his ward, then on 


that returned on the pluries by the ſheriff, the plaintiff ſhall haue 
'@ ſpecial writ de Homine replegiando, _ 


| The form of a writ de Homine replegiando in nature of a writ 
; of Audita querela. | , 


6 ORG E the Third, Sc. To our beloved c. conſtable of our 
caſtle of Dover, c. and to the warden of our Cinque ports, or to 
his lieutenant, greeting: WE command you, that having heard the 
complaint of 4. whom B. took, and having taken keeps within the 
liberty of the ports aforeſaid, as it it ſaid, and haying called before 
you the parties aforeſaid, and having heard their reaſons ſeverally 
thereon, you cauſe him the ſaid A. to be replevied, if he be repte- 
viſable according to the law and cuſtom of the ports aforeſaid, unleſs 
he be taken by the ſpecial command of us, or our chief juſtice, Cc. 
that we my hear no more clamour thereon for want of ;ullige, &c. 


Note, 


\ 


a WT . 


Cie Phanice of DilteeſFaid Repleviiic 15 


Note, The foregoing writ may be obtained when a perſon is taken within 
the Cinque ports. It is directed to the conſtable of Dover, and unto 
the warden of the Cizque ports, or his lieutenant. , _ 5 


* 


The farm of @ urit de Homine. reptegiando- when" a perſon is N 


taken by Foreſt officers. 


GE ORGE the Third, Se. 'To our. beloved V. Lord D. * 


keeper of our foreſt on this fide the Trent, or sto his lieu» 
tenant of our foreſt of S. greeting: WE command you that, if A. 
and B. taken and detained in our foreſt of &. for treſpaſs of veniſon 
by them done, as it is ſaid, whereof they are indicted, ſhall each of 
them find you, to wit, 12 honeſt and lawful men of your bailiwick, 


next after — — - in Eyre, at the pleas of the rtoreſt 
in the county of NV. when they ſhall come into thoſe parts to ſtand 
to the right touching the treſpaſs aforeſaid, then in the mean' time 
that you deliver them the aforeſaid A and B, in bail to the aforeſaid 
12 men as is beforeſaid, if according to the afſize of the foreſt they 


ſhall be repleviſable ; and have you there the names of thoſe 12 men 
and this writ, WITNESS, Sc. 


= 


The form of a writ de Homine replegiando to replevy a park out | 
of the King's bande. 


EORGE the Third, Cc. To our beloved and faithful V. B. 

our keeper, Cc. or to his lieutenant of the foreſt of S. greeting: 
WE command yoa that you cauſe to be replevied the park of F. of 
B. and C. (to the ſame J. until the coming of the juſtices of the 
p'eas of the foreſt in the county aforeſaid) which is within the boun- 
daries of our ſaid foreſt, and which is ſeized into our hands, becauſe 
it is not incloſed according to the. affize of the foreſt, as it is ſaid, 


if it be repleyiſable acccording to the affize of the (aid foreſt, WIT 
NE:S, &. | 


7 


182 „ 


who ſhall be mainprize to have them before our juſtices on — _ 


BO 


The ferm af a writ de Replegiare de Averiis, where the diftraingr 
takes more live catile in diſtreſs than one beaſt. 


EORGE the Third, Cc. To the Sheriff of Middleſex, greeting: 

WE command you that juſtly and without delay you cauſe to 

be replevied the cattle of B. which D. took and unjuſtly detains, as 

it is ſaid, and afterwards thereupon cauſe him juſtly to be removed, 

— we may hear no more clamour thereupon for want of juſtice, 
Go 


The form of a writ de Replegiare de averiis where the diſtrainor 
| takes but one live beaſt in diſtreſs. | 


GE ORGE the Third, Oc. To the Sheriff of Middleſex, erecting: 
WE command you that you cauſe” to be replevied to B. his 
certain horſe, or his certain labouring beaſt, or his ox, c. (as in the 


foregoing writ.) 


The form of a writ de Replegiare de averiis where the diſtrainor 
takes a dead chattel in diſtreſs. 


» FIEORGE the Third, Fr. To the Sheriff of Surry, greeting WE 
VF command you that juſtly and without delay you cauſe to be re- 
plevied to B. his goods and chattels which C. took and unjuſtly 
detains, as it is ſaid, and afterwards thereupon cauſe them juſtly to 


be removed, that we may have no more clamour thereupon for want 
of juſtice, De. | 
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| The form of a writ de Replegiare de averiis where the Jeon 
takes but one thing in aiftrejs which is à dead cbattel. 


EO RGE the Third, &c. To the Sheriff of 3 greeting- 

WE command you that juſtly and without delay you cauſe to 
be replevied to B. a certain net, or a certain ſwarm of bees, or a 
certain iron of and belonging to bis mill, which A. took and un- 
juſtly derains, as it is ſaid; and afterwards thereupon cauſe them 


juſtly to be removed, that we may hear no more clamour — 
for want of juſtice, Se. 


Note, If the ſheriff does not hing on the foregoing writ, 5 party 
may have an Alias, a Pluries, and iben a Writ of Wither- 
nam, 


The form of a writ de Pone, to remove a plea out of the county 
court into the Common pleas. 


| 8 ORG E the Third, Ec. To the Sheriff of Heid bir, 2 f 
ing: AT the petition of the plaintiff put before our juſtices at 

Wl eftmin/ter'on ſuch, a day, the plea which is in your county by our 
writ, between A. and B. of the cattle of him the ſaid X. taken and 
unjuſtly detained, as it is ſaid, and ſummon by good ſummoners the 
aforeſaid B. that he be then there to anſwer the aforeſaid A. there- 


upon: and have you there the ſummoners and this writ, WIT- 
NESS, &c, 


The form of a writ de Pone, ET: to remove 4 plaint out of the 
Couniy court into the King's bench. 


* the Third, Cc. To the Sheriff of Hertfordfhire,. greet- 
A the petition of the plaintiff put before us whereſoever 

wwe mall then be in England, the plea which is in your county by our 
writ between A. and C. of the goods and chattels of him the ſaid 4. 
taken and unjuſtly detained, as it is ſaid, and ſummon by good ſum- 
moners the aforeſaid C. that he be then there to anſwer the aforeſaid 


A. thereupon ;, and have you ra logs ſummoners, and this-wrig, 
WITNESS, Wa. Lord 


Note, 
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Note, If the defendant would remove the plea in the County court on 4 
.  » replevin commenced by writ, he muſt fhew to the court ſome evident cauſe 
Vor ſuch removal — Ty | th 


We form of a writ de Pone, where the replevin is in the County 
court by writ, with the cauſe ſb:wn in ſuch writ to ground 
the removal. 


| EORG E the Third, Cc. To the Sheriff of Hertfordſhire, preet- 
ing: PUT before our juſtices at We/min/ter, ſuch a day, the 
plea which is in your county by our writ between A. and B. of the 


it is ſaid, and tell the ſaid 4. that he may be there if he will, to pro- 
ſecute his plea thereupon againſt the aforeſaid B. and have you there 
this writ, and the other writ, WITNESS, &.. | 


The cauſe aſſigned for the removal of the replevin. 


1 AND becauſe the aforeſaid B. took the goods and chattels afore- 
1 ſaid within his fee for cuſtoms and ſervices due to him, as it is ſaid, 
iF if the cauſe be true, and the aforefaid B, requires it, let execu- 
tion of this writ be done, and otherwiſe not. | 


Note, Different cauſes may be ſhewn in this writ, according ts 
the nature of the cauſe. Vide F. H. N. B. page. 170, 161. 


The form of a writ of Recaption. 


GE ORG E the Third, &c. To the Sheriff of Midaleſex, greeting: A. 
has ſhewn to us that Whereas you had replevied to the ſame A. 
without our writ his cattle which B. took and unjuſtly detained, and had 
given a day until at our next county court, and had attached the afore- 
ſaid B. to anſwer thereupon to the aforeſaid 4, he the ſaid B. after 
that attachment again took the cattle of the aforeſaid A. on the ſame 
occaſion that he before took them, and detains them as before, and 
becauſe this is unjuſt and manifeſtly againſt our peace, WE com- 
mand you that without delay you cauſe the cattle of the aforefaid 4: 
to be delivered, until the chief plea between them be determined: 
And if you find that the aforeſaid B. again taok the cattle of the 
aforeſaid . on the ſame occaſion that he before took them, and 
detains them as before, then have the body of the aforeſaid B. before 

f 2 F you 


goods and chattels of him the ſaid A. taken and unjuſtly detained, as 
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du and the keepers of the pleas of our crown at your next county 

J".t. And if by your bailiffs, by whom the cattle of the aforeſaid 

J. were replevied, and by other honeſt and lawful men of your 
county, he can be convicted of a ſecond taking for one and the ſame 


occaſion, then to chaſtiſe him the ſaid B. by amerciament, that the 
chaſtiſement may make others afraid of offending in the like caſe, 


The form of a writ of Recaption where the plaint is in the 


County court, by writ of Replevin. on 5 


Ge RGE the Third, Sc. To the ſheriff of Surry, greeting : H. 


has ſhewa unto us that /Yhereas he lately brought to you our writ. 


for replevying to him his cattle which M. took and unjuſtly detains, and 


you have replevied thoſe cattle to him the ſaid H. and given to him 
day until at our next county court; and had attached the aforeſaid 
M. to anſwer thereupon to the aforeſaid H. He the ſaid M. after 
that attachment, Ec. (as in the foregoing writ of Recaptian.) 


The form of a writ of Recaption where the plaint is by writ, and 


removed out of the county court by Pone into the C. B. 


GE ORGE the Third, 8c. To the Sheriff of - Kent, greeting: H. 

has ſhewn unto us that J/hereas he had lately brought to you 
our writ of replevying to him his cattle which M. took and unjuſtly 
detains, and you had replevied thoſe cattle to the ſaid H. and given 
him day until at your next county court, and you had attached the 


the aforeſaid M. to anſwer to the aforeſaid H. and afterwards WE 


commanded that plaint to be put before our juſtices at Meſiminſſer, 
ſuch a day laſt paſt; the ſame M. pending the plea before the fame 
juſtices, again took the cattle of the aforeſaid H. on the ſame ouca-" 


ſion which be before took them, and detains them as before, and does 
not permit juſtice to be done, in contempt of our commands; and 


becauſe this is unjuſt, and manifeſtly againſt our peace, WE com- 
mand you that if the aforeſaid H. ſhall make you ſecure touching 
the proſecuting his claim, c. then put by gages, the aforeſaid A. 
that he be before our juſtices aforeſaid, to anſwer to us concerning 


the contempt aforeſaid, and to the ſaid H. of the treſpaſs aforeſaid y; 


and have you there the names of the pledges, and this writ, and 
cauſe thoſe cattle to be replevied to the ſame H. WITNESS, 


Fe. The 
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The form of a writ of Recaption where the plaint is by writ, and 
removed by Pone into the C. B. and the party firſt making a 
' diſtreſs on the other, diſtrains again. | 


* O RGE the Third, Cc. To the Sheriff of Eſex, greeting : $, 
has ſhewn unto us that, ¶ bereas he lately brought to you our 
writ of replevying to him his certain cow which J. and H. have taken 
and unjuſtly detained, and the bailiffs of the liberty of N. (whom 
you have made to have the return of our writ aforeſaid) replevied 
that cow to the ſame S. and attached the aforeſaid H. and 7. to 
anſwer thereupon to the aforeſaid S. and afterwards WE commanded 
you that the plaint be put before our juſtices at Teſiminſter, ſuch a day, 
in the year of our reign, the aforeſaid J. and H. have again 
the cattle of the aforeſaid S. pending the plea aforeſaid, before the 
bailiffs of the aforeſaid liberty of N. before whom that plaint accord- 
ing to the liberties granted to J. lord of the ſame liberty, by the 
ſame juſtices is returned to be pleaded, Cc. 


The form of a writ of Recaption where à perſon ſued a replevin 
in a Hundred court, and the parly who made the firſt diſtreſs 
on the other, diſtrains again. 


GEORGE the Third, c. To the Sheriff of - Oxford, greeting: 
A. has ſhewn unto us that Whereas B. had taken and unjuſt! 

detained the cattle of the aforeſaid A. and the bailiffs of M. and N 
on the complaint of the ſaid A. (as the cuſtom is) had replevied 
thoſe cattle to the ſame A. and given to him a day until at the next 
wapentate of their aforeſaid lord of N. and had attached the afore- 
ſaid B. to anſwer to the aforeſaid A. on this, and afterwards WE 
commanded you, that having taken with you, &c. you ſhould go to 
the aforeſaid wapentate, and in full wupentake, &c. without our writ 
between him the ſaid A. and the aforeſaid B. of the aforeſaid cattle 
of him the aforeſaid A. taken, Fc. and that record, e. the ſame 
B. pending the plea, &c. on the ſame occaſion on which they were 
firſt taken, Cc. put, Oc. that, Cc. 
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Te forme of ſundry ſpecial pleadings in repltvin. 
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For laking a mar 
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Staffordſhire J. and J. H. were ſummoned to anſwer to J. F. 9 
1 wit. / * a plea, wherefore they took one mare of him t 

faid F. and unjuſtly detained her againſt gages and pledges, Oc. And 

whereupon the ſaid J. by J. L. Eis attorney complains, that the afore> | 

ſaid J. and J. on the | : in the 


1 


year of the reign of our lord the now King of England, &c. at 8. in 
county aforeſaid, in a certain place called ———, took the mare 
aforeſaid of him the ſaid J. and unjuſtly detained, her, againft gages 
and pledges, until, Oc. and whereupon the ſaid T: fays that he is in 
jured, and has 175 to the value of — —_ — pounds, ad 
thereupon be brings ſuit, eee... 858 
And the aforefaid J. and J. H. by T. C. their attorney, kme ant der 
fend the force and injury when, &c, and as bailiffs of K. F. Geht, 
well acknowledge the taking of the mare aforeſald, in the place in 
which, Cc. and juſtly, Sc. becauſe they gays that the ſame place In 
which the taking of the mare aforeſaid is ſuppoſed ta be done, con- 
tains, and at the fajd time when the ſame, taking df the 755 
ſuppoſed to be done, did contain in itſelf one acre of ' Fand, Wit! 
the appurtenances, in S. aforeſaid „ Which faid town of §. Is, 
and from” the ſame time when, Cc. and alſo as time 1 
of the memory of man is not to the contraty, NR Tin the 
manor of $8, with the appurtenances, in the county o 57 Aforeſal. 2 
of which faid manor, with the apputtenances, [ie aforeſaid „ n 
and at the ſaid time when, Ce. and long before was ſelſed in his 442 
meſnz as of fee; and the ſaid R. and all thoſe whoſe effate he has 
in the ſame manor, with the appurtenances, 'fram. time whereof the 
memory of man is not to the contrary, have had, and been ac> 
cuſtomed to have a court leet or view of frankpledge of the ſims 
manor, and whatſoever belongs to the view of  frankpledge, of all 
the inhabitants and reſidants within that manor, before his ſteward of 
the ſame court for the time being, in every year within the month 
next after the feaſt of St. Michael the chin, "ia be holden” at that 
manor yearly, as to the ſaid manor, with the appurtenances belang- 
ing: And they the ſaid J. and J. further ſay, that within the wandt 
aforeſaid there is had, and from time whereof the memory of man is 
not to the contrary, there has been had a certain cuſtom, that thi 
Jurors charged and ſworn to enquire of, and prefeat thoſe thing: 
which belong to the court-leet and view of frankpledge aforelaid, a 
the court-leet, and view of frankpledge of the manor aforeſaid,” 
holden at that manor within the mopth next after the feaſt, of 
St, Michael the archangel yeatly, * choſen, and for all the time 
18 t ; 


above= 
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aboveſaid have been accuſtomed_to chooſe one fit man of the inhahi. 


N 
tants within the manor aforeſaid, to be conſtable of the conſtablewick t. 
of S. aforeſaid, to ſerve in that office for one year, which ſaid man p 
ſo choſen, tdok upon himſelf that office, and for all that time afore- 1 
ſaid was uſed and accuſtomed to take it, and has taken and been ac- c 
cuſtomed to take an oath for the due execution of that office, under 
a reaſonable pain, for the time aforeſaid, by the jurors aforeſaid at 1 
ſuch court-leet and view of ſrank- pledge in that behalf impoſed. b 
And the ſaid J. and Ts further ſay, that the aforeſaid R. being lord ſ: 
of the manor aforeſaid, with the appurtenances, and being ſeiſed of fi 
the ſame in form aforeſaid, at the court-leet or view of frank-pledge t. 
of that manor, holden at the ſaid manor within the month next aſter 
the feaſt of Sz. Michael the archangel,” to wit, on the da 
of ————, in the — year of the reign of the lord the 
now King, before H. F. Gent. then Reward of that court of him 
the ſaid R. the aforeſaid 7. E, then and long before being an inha- 
bitant within the manor aforeſaid, to wit, at S. aforeſaid, and being 
2a fit man tb be conſtable of the aforeſaid conſtablewick of S. afore- 
ſaid, by E. T. T. G. F.C. J. 4. J. S. V. M. N. R. M. V. T. S. 
„ M. FJ. S. 7. A. and J. D. honeſt and lawful men and inhabi- 
tants within the manor aforeſaid, and then and there in the ſame 
court ſworn and charged to inquire and preſent thoſe things, which 
1o the court-leet and view of frankpledge did belong, in due manner, 
and according to the cuftom aforeſaid, was choſen to be conſtable of 
the conſtablewick of S. aforeſaid, to ſerve in that office for one year 
then next following: And the ſaid jurors then and there in the ſame 
court did order that the ſaid J. mould make his oath for the due ex- 
ecution of bis office aforeſaid, under the pain of forſeiting 40 s. where- 
of the aforeſaid J. F. immediately afterward, to wit, the ſame day 
and year had notice, yet the ſaid 7, has not. made his oath for 
the due execution of the office' of conſtable aforeſaid, nor has ex- 
ecuted or taken ypon himſelf that office, but he to do thoſe things 
then, and often afterwards, there, abſolutely refuſed ; by which, after- 
wards and before the time when, Oc. to wit, at the court-leet or vie 
of frank- pledge of the manor aforeſaid of the ſaid R. at that manor, 
Within the month next after the feaſt of St, Michael the archangel, to 
wit, on the ———— day of —————, in the — ear of 
the reign of the ſaid lord the now King, holden before the ſaid A. 
then ſteward of him the (aid R. of that court, by E. T. Cc. ho- 
neſt and lawful! men, then inhabitants withia the manor aforeſaid, 
then and there in the ſame court ſworn and charged to inquire and 
preſent thoſe things which to the court leet ar view of frank-pledge 
aforeſaid did belong, it was preſented, that the aforeſaid J. F. for 
that he was duly choſen conftable of the conſtablewick of S. afore- 
ſaid, at the laſt leet holden for the manor aforeſaid, - and under pain 
"f 405. upon him impoſed, he was ordered to take upon himſelf and 
execute that office, and to make his oath in farm aforeſaid for the 
due execution of the ſaid office, which things, or any thing thereof, 
he has not done, therefore he has foifeited to the lord of the ma- 
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nor aforeſaid the ſaid 40 5. for the pain aforeſaid, then to be paid 
to the lord of the manor, aforeſaid, as by the record thereof- in the 
power of the ſaid ſteward of the court of the manor of him the ſaid 
R. aforeſaid at that manor remaining, more fully appears: And be- 
cauſe the ſaid 40 5. for the pain aforeſaid to him the ſaid R. being 
lord of the manor. aforeſaid, as before is ſet forth, at the ſaid time 
when, Oc. was in arrear, and not paid, they the ſaid J. and F. as 
bailiffs of the ſaid R. well acknowledge the taking of the mare afore- 
ſaid in the ſajd place in which, &c. and juſtly, &c; for the ſaid 407. 
for the pain or amerciament aforeſaid fo being in arrear, and not paid 
to the ſaid R. and within the manor aforeſaid,” £9, © © Ad 


And the aforeſaid J. ſays, that by any thing by the aforeſaid J. 
and F. above in the cognizance aforeſaid in pleading alledged, they 
the ſaid J. and J. ought not to acknowledge the taking of the mare 
aforeſaid in the ſaid place, &c, to be juſt, becauſe he ſays, that the 
plea aforeſaid by them the ſaid J. and J. in manner and form afore- 
ſaid above pleaded, and the matter in the ſame contained, are not 
ſuſſicient in law for the acknowledging the taking of the mare afore- 
ſaid in the ſaid place in which, Cc. to be juſt, and that he, to that 
cognizance in manner and form above made and pleaded, has no 
neceſſity, nor is he bound by the law of the Jand to anſwer; and 
this he is ready to verify: Wherefore for want of a ſufficient plea in 
this behalf, he the ſaid J. prays judgment and his damages, by occa- 
ſion of the taking and unjuſtly detaining of the mare aforeſaid, to be 
adjudged to him, &c, | | 


And the aforeſaid J. and J. ſay, that the plea aforeſaid by them 
the ſaid J. and J. in manner and form aforeſaid above pleaded, and 
the matter in the ſame contained, are good and ſufficient in law for 
them the ſaid J. and J. to acknowledge the taking of the ſaid mare 
in the ſaid place in which, Cc. to be juſt; which faid plea, and 

the matter in the ſame contained, they the ſaid J. and J. are ready 
to verify and prove, as the court, c. And becauſe the faid I. to 
that cognizance has not pleaded or anſwered, nor the ſame has hi- 
therto in any manner denied, they the ſaid J. and J. pray judgment 
and a return of the mare aforeſaid, together. with their damages, 
coſts and charges, according to the form of the ſtatute in_tuch caſe 
made and provided, to be adjudged to them, c. And becauſe the 
court of the ſaid lord the King now here, is not yet adviſed of the 
giving of their judgment of and upon the ed day is there 
upon given to the parties aforeſaid, before the lord the King from the 
day of whereſoever, &c. to hear their jadgment of and 
upon the premiſes atoreſaid, for that the court of the ſaid lord the 
King now here are not yet adviſed, Qc. nn 
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85 Yorkſhire R e Fey county aforeſaid, yeoman, G. B. 


to wit. IX . late of G. in the county aforeſaid, yeoman, J. J. late 
of S. aforeſaid, in the county aforeſaid, yeoman, and G. T. late of 
$. aforeſaid, in the county aforeſaid, yeoman, were ſummoned to an- 
ſwer to M. H. widow, of a plea wherefore they took the cattle of 
her the ſaid M. and unjuſtly detained them againf gages and pledpes, 
&c; And whereupon the ſaid M. by J. D. her attorney, complains, 
that the aforeſaid R. G. J. T. and G. on the 
— , in the — year of the reign of the lord the 
now King, at T. ina certain place there called the Stable, took the 
cattle of her the ſaid MH. to wit, four horſes, and unjuſtly detained 


— day of 


them, againſt gages and pledges, until, Cc. Whereupon ſhe ſays 


that ſhe is injured, and has damage to the value of — 


pounds, and thereupon ſhe brings ſuit, Cc. 


And the aforeſaid R. B. G. B. J. J. and G. T. by . B. their 
attorney, come and defend the force and injury when, Cc. and as 
bailiffs of R. X. Gent. executor of the will of F. X. Efq; deceaſed, 
well acknowledge the taking of the cattle aforeſaid in the ſaid place in 
which, Cc. and juſtly, &c. becauſe they ſay, that the ſame place in 
which the taking of the cattle aforeſaid is ſuppoſed to be done con- 
tains, and at the ſaid time when the taking of thoſe cattle is ſuppoſed 
to be done, did contain in itſelf one ſtable, with the appurtenances, in 
T. aforeſaid, which ſaid ſtable, with the appurtenances, is, and at 
the ſaid time when, Cc. and alſo from time whereof the memory of 
man is not to the contrary, has been parce] of the. manor of 7. 


\ otherwiſe T. with the appurtenances, in the county aforeſaid ; of 


which ſaid manor, with the appurtenances, whereof the ſaid place in 
which, Sc. is, and at the ſaid time when, Sc. was, and alſo for all 
the time aforeſaid has been parcel, the right honourable V. late 
earl of 8, deceaſed, in his life-time long before the ſaid time when, 


Sc. to wit, on the | day of — 
in the ——— year of the reign of the lord the late King of 
England, Cc. (among other 8 was ſeiſed in his demeſne as of 


fee; and being ſo ſeiſed thereof, the ſaid late earl afterwards in his 


| life-time, and before the ſaid time when, &c. to wit, on the ſaid 


day of , in the - year of 


| the reign of the lord the late King aboveſaid, at T. aforeſaid, by his 


ce.tain Writing indented, then and there made between the ſaid 
E earl, by the name of the right honourable N. earl of S. 

night of the moſt noble order of the Garter, and one of His Ma- 
jeſty's privy council, of the one part, and the ſaid F. X. in his life- 


time, by the name of F. K. of the pariſh of _ in the 
— 1 county 


county of —, Eſq; of the other part; one part of which, 
ſ-aled with the ſeal of the ſaid late earl, the aforeſaid R. B. G. 
J. and G. bring here into court, the date whereof is the ſame day and 
year, for and in conſideration of the good and ſaithful ſervice of the 
aforeſaid F. K. then done, and then afterwards to be done and 
performed, for the ſaid late earl, and alſo of five ſhillings of good 
and lawful money of England to him the ſaid late earl then in hand 
paid, and for divers other good cauſes and conſiderations him there- 
unto moving, had given and granted, and by the ſame writing in- 
dented for himſelf and his heirs gave and granted to the faid F. K. a' 
certain annuity or yearly rent- charge of pounds of good 
and lawful money of England, to be iſſuing and payable out of all» 
that manor or lordſhip of T. otherwiſe T. aforeſaid, with all and ſin- 
gular its rights, members and appurtenances, in the aforeſaid county 
of „and out of all and fingular the meſſuages, cottages, lands, 
tenements and hereditaments whatſoever, within the towns, villages, 
pariſhes, hamlets, precincts or territories of —, Cc. and 
every or any of them in the ſaid county of ——, and out of 
all and ſingular the meſſuages, cottages, houſes, ediſices, buildings, 
barns, ſtables, orchards, gardens, lands, tenements, - meadows, paſ- 
ture, moors, marſhes, rents, reverſions, ſervices, profits, commodi- 
ties, emoluments and hereditaments whatſoever, with the apputte- 
nances, to the ſaid manor or lordſhip belonging, or before uſed, taken 
reputed, occupied or enjoyed as part or parcel thereof; Te Lave, hold, 
and yearly to receive, perceive and take the faid annuity or yearly 

rent-charge of pounds to him the ſaid F. X. and his 
aſſigns, from and immediately after the date of the ſame writing, for- 
and during the term of his natural life, to be paid at two feaſts or 
days in the year, that is to ſay, on the feaſt of „and feaſt of 
— — by equal portions ; the firſt payment to begin and be made 
upon the feaſt of next enſuing the date of the ſaid writ= 
ing. And if it ſhould happen that the ſaid annuity or yearly rent- 
Charge of =— pounds, or any part thereof, ſhould be in 
arrear or unpaid in part or in the whole, for the ſpace of 20 days 
next after any of the ſaid feaſts, in which it ought to be paid as afore- 
ſaid, being lawfully demand, that then and in ſuch caſe it ſhould be law- 

ful to and for the ſaid F. X. or his aſſigns, into the ſaid manor or lord- 

ſhip, lands, tenements and hereditaments before mentioned, or into any 

part or parcel thereof, to enter and diſtrain for the ſaid annuity or 

yearly rent-charge of — — pounds, or ſuch part'thereot as 

ſhould happen to be in arrear and unpaid ; and the diſtreſs or diſtreſſes 

then and there found, to take, lead, chaſe, carry away and impound, and 

impounded to detain and keep until he or they ſhould be fully fas 

tished and paid the ſaid annual rent and all arrearages thereof, if any 

ſhould be, as by the ſaid writing indented here brought into court 

(among other things) more fully appears: By virtue of which 
laid gift and grant, the ſaid F. K. was ſciſed of the aſore ſaid annuity or 


yearly 


yearly rent o pounds in his“ demeſne as of freehold for 
the term of his life; and thereupon being fo ſeiſed of the rent afore- 
faid, the ſaid F. &, afterwards, and long before the ſaid time when, 
Sc. to wit on the — — day of „in the — 
year of the reign. of the lord the now King of England, &c. at T. 7 
aforeſaid made his laſt will and teſtament in writing, and by the ſame 
will made and appointed che ſaid R. K. ſole executor. thereof; and 


afterwards and after the feaſt of „in the ———— 
year of the reign of the ſaid lord the King avoveſaid, aud before the 
ſaid time when, c. to wit, on the —— day of — 


a 3 
in the ſame year, at T. aforeſaid the ſaid F. K. died ſeiſed of ſuch his 
eſtate of and in the rent aforeſaid ; after whoſe death, and before the 
ſaid time when, &c. to wit, on the . —— day of — 
in the —— year aboveſaid, at T. aforeſaid, the ſaid R. K. took 
upon himſelf the burthen of the execution of the will aforeſaid, and 
proved the fame will according to the eccleſiaſtical laws of this king- 
dom of England, and the ſaid R. was executor of the will aforeſaid 
at the time when, Cc. and always after the death of the ſaid F. K. 
hitherto has, been, and yet is ſv. And becauſe — pounds of 
the rent aforeſaid for 17 years, ending at the ſaid feaſt of — in 
the year aboveſaid to the ſaid F. K. in his life-time, and 
to the ſaid R. X. after the death of him the ſaid F. for the ſpace of 
20 days next after that feaſt at the ſame time when, Oc. were in at- 
rear unpaid, they the ſaid R. B. G. B. J. T. and G. as bailiffs of 
the ſaid R. K. executor of the (aid will of the ſaid F. well acknow- 
ledge the taking of the cattle aforeſaid in the ſaid place in which, c. 
and juſtly, Sc. in parcel of the lands and tenements aforeſaid (as a 
diſtreſs of the ſaid R. X. as executor of the ſaid will of the ſaid F. 
X. in form aforeſaid, according to the form of the ſtatute in fuch 
caſe made and provided) charged and bound for the ſaid — — 
pounds of the rent aforeſaid being in arrear; and the ſaid R. B. G. 
J. and G. bring here into court the letters teſtamentary of the ſaid. 
F. X. whereby it ſufficientiy appears to the cout here that the (aid 


R. KX. is executor of the will aforeſaid, and ought to have the admi - 
niſtration, &c, hats 


And the ſaid M. H. ſays, that the ſaid cogniſance of the aforeſaid 
R. G. JF. and G. above made, and the matter in the ſame contained, 
are not ſuficient in law for them juſtly to acknowledge the taking of 
the cattle aforeſaid in the ſaid place in which, Cc. and that ſhe to 
that cogniſance in manner and form aforefaid made, has no ne- 
ceſſity, nor is ſhe bound by the law of the land to anſwer; and this 
ſhe is ready to verify: Wherefore for want of a ſufficient cogniſance 
ia this behalf the aforeſaid M. H. prays judgment and her damages, 
by occaſion of the taking and unjuſtly detaining the ſaid cattle, to be 

a judged to her, &c, And for cauſe of demurter in law upon the 
ſaid cognilance the ſaid M. according to the form of the ſtatute in 
ſuch caſe made and provides, ſhews, and to the court here demon- 
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&rates this cauſe following, to wit, for that it does not appear by the 6 


ſaid cogniſance that the ſaid . pounds were ever nn 
or that any part thereof was ever demanded, Se. 


1 

And the ſaid R. B. G. B. J. V. and G. T. ſince they have Gufjeient 
matter in law in their ſaid recogniſance to acknowledge 3 juſtly the 
taking of the cattle aforeſaid in the ſaid place in which, &c. have above 
all:dged, which they are ready to prove; which ſaid matter the. ſaid Af. 
H. has not denied, nor in any manner anſwered to it, but that aver- 
ment has wholly refuſed to admit, pray judgment and a return of 
the cattle aforeſaid, together with their damages, coſts and charges 
by them about their ſuit in this behalf laid out, according er 
form of the Ne to be if Sino to them, Oe. 


: 


Fer lat ber. 


T 


— C. the younger and R. 1. were me 1 
to wit. anſwer 7 A. Gent. of a plea wherefore they 
took one ſheep of bim the ſaid J. and unjuſtly detained the ſame, 
againſt gaggs and pledges, Cc. And whereupon the ſaid J. by E. B. 
his attorney complains, that the aforeſaid . and R. on the 
day of, in the year of the reign of the lord 
the now King at D. in a certain place there: called the High-freet, 
took the ſheep aforeſaid, and unjuſtly detained the ſame, againſt gages 
and pledges, until, Cc. whereupon. be ſays that he is injured, and 
has damage to the value of pounds; and thereupon be 
brings ſuit, Sc.pledges to pos J. D. and R. R. | 


And the ſaid 1, and R. by 7. P. their attorney come nd defend 
the force and injury when, c. And as bailiffs of D. earl of N. 
well acknowledge the taking of the ſheep aforeſaid in the ſaĩd place 
in which, Cc. and juſtly, Sc. becauſe they ſay that the ſaid place ju 
which the taking of the ſheep aforeſaid is ſuppoſed to be done, 9 
the ſail and (freehold of him the ſaid D. earl of N. and becaufe 
the ſheep _ aforeſaid at the ſaid time when, c. was in the ſaid 
place in which, &c. feeding on the graſs there then growing, and 
there doing damage to the ſaid carl, they the ſaid V. and R. as bai- 
liffs of him the ſaid earl, and by his command, at the ſaid time when, 
Sc. well acknowledge the taking of the ſheep aforeſaid in the ſaid 
place in which, Oe, and juſt y, Cc. ſo doing damage there, Ga 7 


And the ſaid J A. ſays, that the ſaid V. C. the younger, and R. 
V. tor the reaſon before alledged, as bailiffs of the ſaid D. eat} of N. 
ought not to acknowledge the taking of the ſaid ſheep of him the. 
ſad J. in the place aforeſaid in which, Ec. to be juſt, becauſe he 
ere that long before the ſaid earl of NM had any thing in the ſaid 

place 
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place in which, We. the lady Am, late Quen' of England, was ſeiſed in 


her demeſne as of fee in right of her duchy of Lancaſter of and in the 
manor of D. in the ſaid county of M. with the appurtenances, where. 
of the ſaid place in which, &7c, then was parcel; and being ſo ſeiſed 
thereof, ſhe the ſaid Queen Ann on the — day of — in the of her year 
zeign, by her letters patent ſealed under her great ſeal of England, 
bearing date at i eſiminſter the faid — day f. 
in the - — year of her reign aboveſaid, of her ſpecial grace, 
for her heirs and ſucceſſors, gave and granted to the bailiff, burgeſſes 
and commons of the borough of D. in the county of N. and their 
ſucceſſors, that they and their ſueceſſors from thenceforth for ever 
Mould have and hold, and ſhould be able to have and hold within the 
borough aforeſaid and the precinAs and liberties thereof, two fairs ot 
marts there to be holden and kept yearly, that is to ſay, one fair on 
next after the feaſt of , and continually to laft 
for two days from thence next following, and one other fair upon 
the feaſt of and continually to laſt for two days frem 
- thence next following, together with a court of piepowder together 
With, all profits and commodities whatſoever forth-coming, happening, 
atiſing or ' contingent ftom ſuch fairs or marts, and with all liberties 
and free cuſtoms to ſuch markets, fairs or marts belonging or apper- 
taining, as by the: letters patent aforeſaid, which the ſaid J. brings 
bete into court, ſealed with the great ſeal of England, more fully ap- 
pears: By virtue-of which ſaid grant, the ſaid bailiff, bu and 
commons of the boraugh of D. aforeſaid, and their ſucceffors, were 
ſeiſed and yet are ſeiſed as of fee and right in right of 'thefy corpora- 
tion aforeſaid of and in one fair, yearly holden in the ſaid place in 
which, Sc. called the High. fret, deing within the borough of D. 


aforeſaid, ü — next after the feaſt of., and 
continually for two days from thence next following, and of and in 
one other fair yearly there holden on the feaſt day of =————=—=, and 


continually for t days from thence next following, with all liber- 
ties and free cuſtoms to ſuch fairs belonging: And che ſaid J. fur- 
cher ſays, that at the fair holden at the ſaid place in which, Cr. 


within the ſaid borough of D. aforeſaid, on the — — day of 
— „in the — year of the reign of the lord the 
now King abovelaid,, next after the feaſt of. 


laſt paſt, he the ſaid J. then and there in the ſaid-place'in which, 
Ec. called the High-/reet within the ſaid borough ef D. aforeſaid, 
in the full and open fair there bought of a certain perſon unknown the 
ſheep afoteſaid, and then and there paid the cuſtomary toll payable for 
all things bought in that fair to the aforeſaid bailiff, burgeſſes and 
commons of the borough of D. zforeſaid, upon which the ſheep 
aforeſaid, being then and there lawfuily in the cuſtody of him the ſaid 
J. they the ſaid V. and R. then took that ſheep of him the ſaid J. 
in the, ſaid place in which, Cc. in the ſaid fair, and unjuſtly de- 
tained it, in manner and form as the ſaid J. above complains againſt 
them; and this the ſaid J. is ready to verify : Wherefore ſince _— 
ſai 
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faid . and R. have both acknowledged the taking of the ſheep 


aforeſaid, he the ſaid 7. prays judgment and his damages, by rea- 
ſon of the taking and unjuſtly detaining of the ſaid ſheep, to be 
adjudged to him, c. | | | g 


And the aforeſaid V. C. and R. V. ſay, that the plea of the ſaid 

. A. above pleaded in bar of the cognizance aforeſaid is not 
ſufficient in law to preclude them the ſaid V. and R. as bailif”s 
of the aforeſaid D. earl of V. from the acknowledging the taki 
of the ſaid ſheep in the place aforeſaid, in which &c. to be juſt 3 
and that they have no neceſſity, nor are they bound by the law of the 
land to anſwer to that plea in manner and form aforeſaid plead- 
ed; and this they are ready to verify: Wherefore for 'want of a 
ſufficient plea of him the ſaid J. they the ſaid J. and R. pray 
judgment, and a return of the ſheep aforeſaid, together with their 
damages, Oc. to be adjudged to them, Oc. f 4 

And the ſaid J. ſays that for ought that he bas above alledged 
there is ſufficient matter in law for him the ſaid 7. to have his ſaid 
action to be maintained againſt the ſaid V. and R. which ſaid mat- 
ter they the ſaid V. and K. do not deny nor anſwer any thing to the 
ſame, but wholly refuſe to admit the ſaid averment ; and he there 
fore prays judgment and his damages, by reaſon of the taking and uns 
juſtly detalning of the ſaid ſheep, to be adjudged to him, Oc. 


And becauſe the juſtices here will adviſe themſelves of and con- 
cerning the premiſes before they give judgment thereupon, day is 
given to the parties aforeſaid here until the morrow of the hily Tris 
nity, to hear their judgment thereon, for that the ſaid juſtices 
here are not thereof yet, Cc. | 


1 


For a Braſs Pan, 


* 


Cornuwal, C. Gent. and L. B. were ſummoned to anſwer . 
8 wit) / * T. of a plea wherefore they took one braſs pan of 
im the ſaid V. and unjuſtly detained the ſame, againſt gages and 
pledges, &c. And whereupon the ſaid V by P. H. his attorney 
complains that the aforeſaid J. and L. on the day f 
in the ear of the reign of our Lord the now King Ce. 


at the pariſh of St. Agnes, in a certain place there called the Xt 
eben, took one braſs pan of him the ſaid V. and unjuſtly detain- 
ed the ſame againſt gages and pledges, until, Se. whereupon he 
ſays that he is injured, and has damage to the value of one 
bundred ſhillings, and thereupon he brings ſuit, &c. 
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And the aforeſaid 7. and L. by J. F. their attorney come and 
defend the force and injury when, Cc. and as bailiff's of V. M, 
Eſq; well acknowledge the taking of the ſaid braſs pan in the 
place in which, Ce. and juſtly, Cc. becauſe they. fay, before the 
faid time when the taking of the ſaid brafs pan is ſuppoſed to be 
done, one H. T. Efq; was feiſed of a certain meſſuage and ffiy 
acrey of land called Trewartha with the appurtenances, in the pa- 
riſh of St. Agnes aforeſaid in the county aforeſaid, whereof the 
aforeſaid place called the kitchen is, and at the ſame time when, Oc. 
was parcel, in his demeſne as of fee, and held the tenements afore- 
faid of the aforeſaid V. M. as of the manor of M. with the ap- 
purtenances in the fame county by fealty, and the rent of four 
Hillings to be paid every year at the feaſt of St. Michas the arch- 
angel, and fo by doing ſervice and ſuit at the court of the 
+ manor aforefaid, to be holden twice in the year at that ma- 
nor, of which ſaid ſervice the aforeſaid V. M. was ſeiſed by 
the hands of the ſaid H. T. as by the hands of his very tenant, that 
Is to ſay, by fealty and ſuit of court aforefaid, as of fee and right, 
and of the rent aforeſaid in his demeſne as of fee ; and becauſe of 
four ſhillings for the rent aforeſaid for one year ending at the feaſt 
of St. Michael thr archangel in whe — year of the reign of our 
now Lord the King to the aforeſaid . M. at the ſame time when, 


Oc. were in arrear not paid, and ſuit of court at the court of the 


faid /. H. of his manor aforeſaid at the pariſh of St. Agnes within 
the ſaid manor, on the day of in the 
year of the reign of the faid Lord the King aforeſaid, holden for the 
Taid manor, was not done, they the ſaid J. and L. as bailiffs of the 
Taid V. M. well acknowledge the taking of the braſs pan aforeſaid 
in the ſaid place in which, Qc. for the rent aforeſaid ſq being in at- 
rear, and for the ſuit of court ſo not done, as in parcel of the tene- 
ments aforeſaid with the appurtenances, holden of the ſaid . M. 
in manner aforeſaid, and juſtly, Sc. as within his fee and de- 


meſne, Ec. 


And the aforeſaid W. T. fays that the faid J. and L. as bailiffs 
of the ſaid . M. ought not to acknowlege the taking of the ſaid 
braſs pan in the ſaid place in which, &c. to be juſt, becauſe 2 
tefling that the ſaid V. MH. was not ſeiſed of the ſervices afore- 
faid'as he above ſuppoſes ; he the ſaid V. T. for plea ſays, that the 
aforeſaid H. T. hald the tenements aforeſaid of the faid . M. as 
of his manor of Mithian aforeſaid, by the rent of four fhillings for 
every year, to be paid at the feaſt of St. Michael the archangel only; 
without this, that the aforeſaid H. T. held the tenements aforeſaid 
of the aforeſaid W. H. as of his manor -aforeſaid with the appur- 
tenances, by fealty, and the rent of four ſhillings to be paid 
every year at the feaſt of St. Michael the archangel, and alſo by 
doing ſervice and ſuit at the court of the manor aforeſaid, to be 
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holden twice in the year at that manor, as the aforeſaid J. and L. 4 
have above alledged ; and this he is ready to verify, n | 


Wherefore fince the ſaid F, and Z. have above acknowledged 
the taking of the faid braſs pan in the ſaid place in which, Oc. he 
the ſaid W. T. prays judgment and his damages, by occaſion of the 
taking and unjuſtly detaining the ſaid braſs pan, to be adjudged 
to him, Cc. | 


And the aforeſaid J. and L. as before ſay, that the faid H. T. 
held the tenements aforeſaid df the aforeſaid H. M. as of his manor 


aforeſaid with the appurtenences, by fealty and the rent of four 


frillings to be paid every year at the feaſt of Saint Michael the arch« 
angel, and alſo doing ſervice and ſuit at the court of the .manor 
aforeſaid, to be holden twice in the year at that manor, as the 
ſaid J. and L. have above in pleading alledged; and of this they put 
themſelves upon their country, and the aforeſaid V does ſo likewiſe ; 
Therefore the ſheriff is commanded that he cauſe to, come here 
from the day of the holy. Trinity in three week twelve, Oc. by 
whom, Sc. and who neither, &c. to recognize, Cc. becauſe as 
well, Sc. | | | 


At which day the jury between the parties aforeſaid of the 
plea aforeſaid was refpited between them here until this day, viz, 
from the day of Saint Michael in three weeks then next fol- 
lowing, unleſs the juſtices of our Lord the King, affigned to take 
the aſſixes in the county aforeſaid, by form of the ſtature, & on 
Wedneſday the day of next, at Launceſfen in the 
county aforeſaid, ſhould before come, | 


And now here at this day come as well the ſaid J. as the ſaid 
J. and L. by their attornies aforeſaid, and the ſaid juſtices aſſign- 
ed to take the afſizes, before whom, &c. have ſent here their re- 
cord in theſe words. 


Afterwards, on the day and at the place within contained, be- 
fore F. P. knight, one of the juſtices of the Lord the King of 
the bench, and T. R. knight, one of the juſtices of the ſaidLord the 
King of the bench, being both juſtices of the ſaid Lord the King aſ- 
ſigned to take the afizs in the county of Cornwall, according to the 
form of the ſtatute, Cc. came the within named . T. by his attorney 
Within contained, and the within written F. C. gent. and L. B. 
although ſolemnly called did not come, but made default ; therefore 
the jury, whereof mention is within made, is taken againſt them by 
default: and the jurors of that Ju being called, ſome of them, that 
is to ſay, E. J. F. S. and F came and are ſworn upon that 
juty: and becauſe the jurors of the ſame jury did not appear, there- 
fore others of the by-ſtanders, choſen by the ſheriff of the county 
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aforeſaid for this purpoſe, at the requeſt of the ſaid W. T. and by the 
command of the juſtices aforeſaid are newly appointed, whoſe names 
are affiled in the panel within written, according to the form of the 
ſtatute in ſuch caſe lately made and provided; and the jurors ſo new- 
ly appointed, that is to ſay G. W. G. R. E. M. R. C. F. B. 
N. I. F. G. G. B. V. P. being called likewiſe came, who be- 
ing choſen, tried and ſworn to ſpeak the truth concerning the mat- 
ters within contained, together with the other jurors aforeſaid impa- 
nelled and ſworn to that purpoſe, ſay upon their oath, that long 
before the within written time when the taking of the within 
written braſs pan is within ſuppoſed to be done, the manor of 
Mithian in the county within written, was an ancient manor, of 
which ſais manor the within named V. M. Eſq; is, and at the 
within written time of the taking of the within written braſs pan 
was ſeiſed in his demeſne as of fee. | | 


And the jurors aforeſaid further ſay upon their oath aforeſaid, 
that within the manor afcreſaid, from time whereof the memory 
of man is not to the contrary, there has been an ancient court 
holden there before the ſteward of the manor aforeſaid for the time 
being twice in the year, and there have been ſeveral freehold te- 
nants and ſeveral ſuitors who have done ſuit at the court aforeſaid 
of the ſame manor, and that the within named H. T. Eſq; and all 
his anceſtors were freehold tenants of the ſame manor, and have 
| holden the meſſuage and tenements within mentioned in the avow- 
ry within written of the aforeſaid V. M. and his predeceſſors, lords 
of the ſame manor, as of his manor of Mithian aforeſaid with the 
appurtenances, by fealty, and the rent of four fillings to be paid 
at the feaſt of St. Michael the archangel, and alſo by doing ſervice 
and ſuit at the court of the manor aforeſaid, to be holden twice in 
the year at that manor, as within mentioned in the avowry within 
written. J 


And the jurors further ſay upon their oath aforeſaid, that, in the 
within manor of Mithian aforeſaid there. is, and for twenty years 
now laſt paſt there has been only one freehold tenant and free 
ſuitor, to wit, the aforeſaid H. T. but at the within written time 
when, Oc. and alſo from time whereof the memory of man is not 
to the contrary there — hang been, and now are, ſeveral cuſto- 
mary and conventipnary teHants and ſuitors of the ſame manor. 


And the jurors aforeſaid further ſay upon their oath aforeſaid, 
that for rent and ſervice in arregr the aforeſaid J. C. and L. B. as 
hailiffs of the ſaid J. M. Eſq; lord of the manor of Mithian afore- 
ſaid within written, at the time when, Cc. took and detained the 
braſs pan within mentioned in the declaration within written, 


But whether on the whole matter aforeſaid, found by the ju- 
ers aforgſaid, in form aforeſgid, the ſaid H. T. held the tenements 
3 within 
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within mentioned in the cognizance within written of the aſore- 


ſaid V. M. as of his manor aforeſaid with the appurtenances, by 
fealty, and the rent of four ſhillings to be paid every year at the 
feaſt of Saint Michael the archange!, and alſo by doing ſervice and 
ſuit at the court of the manor aforeſaid to be holden' twice in the 


year at that manor or not, the jurors aforeſaid are wholly igno- 


rant, and thereupon they pray the advice and conſideration: of the 
juſtices of the court of the ſaid Lord the now King here of the 
bench, Oc. | 


And if upon the whole matter found by the jurors aforeſaid in 
form aforeſaid, it ſhall ſcem to the juſtices of the court of our 


ſaid Lord the now King of the bench here, that the ſaid H. T. 
did not hold the tenements aforeſaid of the ſaid V. M. as of his 
manor aforeſaid with the appurtenances, by fealty, and the rent of 
four ſhillings to be paid every year at the feaſt of Saint Michael 
the archangel, and alſo by doing ſervice and ſuit at the court of the 
manor aforeſaid to be holden twice in the- year at that manor, 
then they the ſaid jurors ſay upon their oath aforeſaid, that the 
ſaid H. T. did not hold the tenements aforeſaid of the ſaid I. 
H, as of his manor aforeſaid with the appurtenances, by fealty and 
the rent of four ſhillings to be paid every year at the feaſt of 
Saint Michael the archangel and alſo by doing ſervice and ſuit at 
the court of the manor aforeſaid, to be holden twice in the year 
at that manor, as the ſaid J. C. and L. B. within, in pieading 
have alledged; and then they aſſeſs the damages of him the ſaid 


L. T. by the occaſion within written, beſides his coſts and charges 
by him Jaid out about his ſuit in this behalf, to two pence, and 


lar thoſe coſts and charges to 40 ſbillings; but if, c. 


Fer taking a Mare on the Highway, 


Northampton, to wit. B. was ſummoned to anſwer to $8. C. in a 

plea, hy he took à mare of him the ſaid 
§. and unjuſtly detained ic, againſt ſurety and pledges, Vc. And 
wher-upon the ſame S. by V. IL. his attorney complains, that the 
ſajd J. on the — day of in the — — 
year of the reign of the Lord George the ſecond late King of Eng 
land, Ec. at H. in the county aforeſaid, in a certain place called 


the King's highway, a mare of him the ſaid 8. took, and unjuſtly de- 


tajned it againſt fureties and pledges, until, c. whereby the ſame 
8, ſays that he is prejudiced, and has damage to the value of —— 
pounds; and therefore he produces the ſuit, Cc. 


Hud 
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- And the faid J. B. by J. B. his attorney, comes and de 
fends the force 2 —— when, Oc. . bailiff of thi 
molt noble V. Lord L. well acknowledges the taking of the mare 
aforeſaid the faid time when, Cc. in a certain place called the 
King's bighway, and juſtly, &:. becauſe he ſays, that the ſaid place 
contains, and at the ſaid time when, c. did contain in itſelf, 
balf a rad of land with the appurtenances in H. aforeſaid ; which 
faid half rod of land, long before the ſaid time when, Sc. was 
parcel of a certain ancient meſſuage in H. aforeſaid ; which ſaid 


mieſſuage, long before the ſaid time when, c. was the ſoil and 


freehold of the faid V. Lord L. and becauſe the mare aforeſaid, the ſaid 
time when, Ec. was in the ſaid half rod of land in which, Cc. do- 
ing damage there, the ſaid 7. as bailiff of the ſaid W. Lord L. 
well acknowleges the taking of the mare aforeſaid in the place in 
which, Cc. and juſtly, Oc. doing damage, &c. without that, that 
the ſaid- J. took the mare aforeſaid in a certain place called the 
King's highway, as the ſaid S. againſt him has declared: and this 
he is ready to verify : Wherefore he prays judgment, and a return 
of the mare aforeſaid, to be adjudged to him, &. 


And the ſaid S. fays, that the ſaid J. B. as bailiff of the moſt 

ble V. Lord L. the taking the mare aforeſaid ought not to ag» 
:nowledge juſt, becauſe he ſays, that het he ſaid J. B. at the ſaid 
time when, Oc. took the mare aforeſaid in the ſaid place then cal- 
led the King's highway, in manner and form as the ſaid S. above in 
declaring has alledged; and this he prays may be inquired of by the 
Country. | | 

And the ſaid FJ. ſays, that he to the plea of the ſaid S. above 
in replying pleaded has no neceſſity, nor is by the law of the 
land obliged in any manner to anſwer, becauſe he ſays, that the ſame 
plea is not ſufficient in law to maintain his declaration aforeſaid ; and 
this he is ready to verify: wherefore for want of a ſufficient replica- 
tion in this behalf, the ſame 7. as before prays judgment, and that 
the declaration aforeſaid may be quaſhed. 


And the ſaid 8. for aught that he has before alledged has ſufficient 
matter in law for him the ſaid S. to maintain his action and declaration 
as aforeſaid, which he is ready to verify ; which ſaid matter the 
ſaid J. does not deny, nor to the ſame in any wiſe anſwer, but 
that averment has altogether refuſed to admit; wherefor ehe; prays 
judgment, and his damages by reaſon of the taking and un uſt de- 
tention of the mare aforeſaid, to be adjudged to him, &c. 


And becauſe the juſtices here will adviſe themſelves of and upon 
the premiſes before they give judgment thereon, day is given to the 
parties aforeſaid here until from the day of in 
weeks to hear their judgment thereon, becauſe the ſame juſtices oy 
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thereof are not yet, 8c; On which day here comes as well the ſaid 8. 


as the ſaid 7. by their attornies aforeſaid ; and hereupon the premi- 
ſes being ſeen, and by the juſtices here more fully underſtood, it 
ſeems to the ſame juſtices heie, that the plea of the ſaid S. above in 
replying pleaded is ſufficient in law to maintain his declaration afore- © 
ſaid, as the ſaid S. has above alledged ; wherefore the (aid 8. ought 
to xecover his damages by reaſon of the premiſes againſt the ſaid F, 


But becauſe it is unknown what damages the ſaid S. bas ſufs 
tained by reaſon of the premiſes, the ſheriff is commanded, that by 
the oath of twelve good and lawful men of the county aforeſaid 
he diligently enquire what damages the ſaid S, hath ſuſtained, as well 
by the reaſon of the premiſes, as for his coſts and charges by bim 
about his ſuit in this behalf expended ; and the inquiſition which he 
ſhall thereof make, certify on the o/Zaus of w——_——_ under the 
ſeal, Cc. and the ſeals, &c. On which day here comes the ſaid 8. 
by his attorney aforeſaid ; and the ſheriff, to wit, | 
has now returned here a certain inquifition taken before bim at 
the town of Nerteh'ton in the county aforefaid, on the =o 
day of laſt paſt by the oath of twelve, Cc. whereby it is 
found that the ſaid S. has ſuſtained damages by reaſon of the pre- 
miſes, beſides his coſts and charges by him about his ſuit in this 
behalf expended, to —— and for thoſe coſts and charges to 
Therefore it is conſidered, that the faid S. do recover againſt the ſaid 
J. his damages aforeſaid to — ſhillings and 
by the inquifition aforeſaid in form aforeſaid found, and alſo — 
bound fhillings and — pence to the ſaid S. at his requeſt for 
his coſts and charges aforeſaid, by the court here of increaſe adjud- 
ged; which ſaid damages in the whole amount to pounds 
n— ſhillings and —— pence, And the ſaid J. in mercy, &c. 


Afterwards, to wit, ny next after. in 
this ſame term, before the Lord the King at Hemer comes 


the ſaid J. by 4. M. his attorney and ſays, that in the record 
and proceedings aforeſaid, and likewiſe in the rendition of the judg- 
ment aforeſaid there is manifeſt error, in this, to wit, that by the 
record aforeſaid it appears that the judgment aforeſaid in form afore- 
ſaid given, was given for the ſaid S. C. A, pa him the ſaid J. B. 
when by the law of the land of this kingdom of Zngland judgment 


in the plea aforeſaid ought to have been given for the ſaid J. againſt 
the ſaid &. 8 | | 


There is error alſo in this, to wit, that by the record aforeſaid 
it appears that the ſaid F. was ſummoned to anſwer to the ſaid $, 
in the plea aforeſaid, yet no original writ between the parties afore- 
ſaid in the plea aforeſaid is filed of record, nor remains of record 
in the ſaid court of the Lord the King of the bench; therefore 
in that there is manifeſt error, . 


—— < 


There 
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- And the ſeid J. B. by J. B. his attorney, comes and de- th 


wy | ' Fends the force and injury when, gc. and as bailiff of the as 
 - moſt-noble . Lord L. well acknowledges the taking of the mare ſe 


NY f ſaid half rod of land, long before the ſaid time when, Sc. was 


| 
14 | aforeſaid the ſaid time when, &c, in a certain place called the ſe 
1 King's bighway, and juſtly, Cc. becauſe he ſays, that the ſaid place re 
99 contains, and at the ſaid time when, c. did contain in itſelf, ſa 
I Bm bulf a red of land with the appurtenances in H. aforeſaid ; which tc 


#| parcel of a certain ancient meſſuage in H. aforeſaid ; which ſaid 

| | meſſuage, long before the ſaid time when, c. was the ſoil and ta 
—_ freehold of the ſaid V. Lord L. and becauſe the mare aforeſaid, the ſaid tl 
i | * time when, Cc. was in the ſaid half rod of land in which, Sc. do- h 
4 ing damage there, the ſaid F. as bailiff of the ſaid W. Lord I. b 

|| | well acknowleges the taking of the mare aforeſaid in the place in al 
1 which,” Cc. and juſtly, Oc. doing damage, &c. without that, that {} 

| the ſaid J. took the mare aforeſaid in a certain place called the ſe 
King's highway, as the ſaid S. againſt him has declared: and this b 
| | he is ready to verify : Wherefore he prays judgment, and a return h: 


i 
Fr 4 

| i | of the mare aforeſaid, to be adjudged to him, &c. th 
iy [ A | di 
j | And the faid S. fays, that the ſaid J. B. as bailiff of the moſt fe 


ble . Lord L. the taking the mare aforeſaid ought not to a0 m 
:nowledge juſt, becauſe he ſays, that het he ſaid J. B. at the ſaid b 
time when, Oc. took the mare aforeſaid in the ſaid place then cal- 7 
led the King's highway, in manner and form as the ſaid S. above in 7 
declaring has alledged; and this he prays may be inquired of by the d 
country. | 3 50 


And the ſaid J. ſays, that he to the plea of the ſaid S. above 8 
in replying pleaded has no neceſſity, nor is by the law of the — 
land obliged in any manner to anſwer, becauſe he ſays, that the ſame 
plea is not ſufficient in law to maintain his declaration aforeſaid; and 


this he is ready to verify: wherefore for want of a ſufficient replica- th 
tion in this behalf, the ſame 7. as before prays judgment, and that tl 
the declaration aforeſaid may be quaſhed. a 
. f N m 

And the ſaid S. for aught that he has before alledged has ſufficient re 
matter in law for him the ſaid S. to maintain his action and declaration la 
W 


as aforeſaid, which he is ready to verify ; which ſaid matter the 


ſaid J. does not deny, nor to the ſame in any wiſe anſwer, but in 
that averment has altogether refuſed to admit; wherefor che; prays th 
judgment, and his damages by reaſon of the taking and un uſt de- 

tention of the mare aforeſaid, to be adjudged to him, &c. | 


And becauſe the juſtices here will adviſe themſelves of and upon * 
the premiſes before they give judgment thereon, day is given to the fa 
parties aforeſaid here until from the day of in . 
weeks to hear their judgment thereon, becauſe the ſame juſtices 3 * 

FS 4 there | 


S. & Tu 0 0 Aa a 0 


A. 
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thereof are not yet, Cc. On which day here comes as well the ſaid 5. 
as the ſaid 7. by their attornies aforeſaid ; and hereupon the premi- 
ſes being ſeen, and by the juſtices here more fully underſtood, it 
ſeems to the ſame juſtices heie, that the plea of the ſaid $, above in 
replying pleaded is ſufficient in Jaw to maintain his declaration afore- 
faid, as the ſaid S. has above alledged ; wherefore the (aid &. Fa 


to recover his damages by reaſon of the premiſes againſt the ſaid 


But becauſe it is unknown what damages the ſaid $, bas ſufs 
tained by reaſon of the premiſes, the ſheriff is commanded, that by 
the oath of twelve good and lawful men of the county aforeſaid 
he diligently enquire what damages the ſaid S. hath ſuſtained, as well 
by the reaſon of the premiſes, as for his coſts and charges by bim 
about his ſuit in this behalf expended ; and the inquiſition which he 
ſhall thereof make, certify on the ara ft [ yd the 
ſeal, &c. and the ſeals, &c. On which day here comes the ſaid $8. 
by his attorney aforeſaid ; and the ſheriff, to wit. 
has now returned here a certain inquifition taken before him at 
the town of North'ton in the county aforeſaid, on the =o. 
day of laſt paſt by the oath of twelve, Ge. whereby it is 
found that the ſaid S. has ſuſtained damages by reaſon of the pre- 
miſes, beſides his coſts and charges by him about his ſuit in this 
behalf expended, to and for thoſe coſts and charges to — 
Therefore it is conſidered, that the faid S. do recover againſt the ſaid 
J. his damages aforeſaid to ſhillings and — penc 
by the inquifition aforeſaid in form aforeſaid found, and alſo 
pound fhillings and —— pence to the ſaid S. at his requeſt for 
bis coſts and charges aforeſaid, by the court here of increaſe adjud- 
ged ; which ſaid damages in the whole amount to pounds 
—— ſhillings and pence, And the ſaid J. in mercy, fc. 


Afterwards, to wit, ON —_——— next aft -— in 
this ſame term, before the Lord the King at Weſtminſter comes 
the ſaid J. by 4. M. bis attorney and ſays, that in the record 
and proceedings aforeſaid, and likewiſe in the rendition of the judg- 
ment aforeſaid there is manifeſt error, in this, to wit, that by the 
record aforeſaid it appears that the judgment aforeſaid in form afore- 
ſaid given, was given for the ſaid S. C. againſt him the ſaid J. B. 
when by the law of the land of this kingdom of England judgment 


in the plea aforeſaid ought to have been given for the ſaid J. agaiuſt 
the ſaid S, 4; oo 


There is error alſo in this, to wit, that by the record aforeſaid 
it appears that the ſaid F. was ſummoned to anſwer to the ſaid &. 
in the plea aforeſaid, yet no original writ between the parties afore- 
faid in the plea aforeſaid is filed of record, nor remains of record 
in the ſaid court of the Lord the King of the bench ; therefore 
in that there is manifeſt error, . 


—— 


There 


wit, one to the Chief Juſtice of the ſaid Lord the King of the 
are granted, WT | 


the King now here, to return to the court of the ſaid Lord the 


they or either of them, done any thing therein, 


- until within a month of Saint Michael where ſoever c. to hear their 
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There is error alſo in this, to wit, that by the record aforeſai( 
it appears that the ſ2id S. in the ſaid court of our Lord the ſaid 


King of the bench came and appeated by V. L. his attorney, p 
yet the ſaid V. L. had no warrant of attorney of record by writ of re 
the now Lord the King, nor without writ, to warrant his ap. g 
pearance for the ſame S. in the plea aforeſaid, A 

| | ** | | h 
There is error alſo in this, to wit, that by the record aforeſaid it te 
appears that the ſaid F. in the ſaid court of our ſaid Lord the now ſ: 
King of the bench appeared by . M. his attorney; neverthe- ri 
leſs MW. M. had no warrant of attorney of record by writ of the 3 
Lordi the King, nor without writ, to warrant his appearance for the & 


ſaid J. in the plea aforeſaid. 


And the ſame F. prays ſeveral writs of the Lord the King, to 


bench, and another writ to the Cuſtos Brevium of the ſaid Lord the 
King of the bench aforeſaid to be directed, to certify the ſaid 
Lord the now King more fully as to the truth thereof: and to him they 


r 


Whereupon- next after days of the —— 
is given by the court of the ſaid Lord the King, before 


King at Veſtminſter, the ſaid ſeveral writs of certiorari above prayed: 
the ſame day is given to the ſaid S. there, c. 2 

And the ſaid Chief Juſtice of the bench aforeſaid, and the ſaid Cuſ- 
tes Brevium of the ſaid Lord the now King, on that day have not, not 
has either of them, returned the ſeveral writs aforeſaid, neither have 


And hereupon the ſaid S. freely here in court comes and ſays, that 
there is no error either in the record or proceedings aforeſaid, or in the 
rendition of the judgment aforeſaid ; and prays that the court of our 
ſaid Lord the King now here may proceed to the examination as well 
of the record and proceedings aforeſaid, as of the matters aforeſaid 
above for error aſſigned, and that the judgment aforeſaid may be 
in all things affirmed. | 


But becauſe the court of our ſaid Lord the King now here are 
not yet adviſed to give their judgment of and upon the premiſes, day 
is therefore given to the parties aforeſaid before the Lord the Kin 


judgment thereon, becauſe the court of the ſaid Lord the King now 
e, thereof is not yet, 89% | 
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On which day before the Lord the King at Veſminſſer come the 
parties aforeſaid by their attornies aforeſaid ; whereupon as well the 
record and proceedings aforeſaid, and the judgment on the ſame 

wen, as the ſaid cauſes and matters above for error aſſigned and 
alledged, being ſeen, and by the court of the ſaid Lord the King now 
here more fully underſtood and diligently examined; becauſe it ſeems 
to the court of the ſaid Lord the King here, that the judgment afore- 


ſaid is nothing vitious or defective, and that there is no error in that - 


record; it is conſideted, that the judgment aforeſaid be in all things 
affirmed, and remain in its full force and effect, the ſaid -cauſes above 


for error aſſigned in any wiſe notwithſtanding, c. 


Aud it is further conſidered by the ſame court, that the ſaid &. 
do recover againft the ſaid 7. 12 J. to the ſame S. by the court of the 
ſaid Lord the King now here by his aſſent judged, according to the 
form of the ſtatute thereof lately made and provided for his coſts, 


charges and damages, which he has ſuſtained by reaſon of the delay 


of execution of the judgment aforeſaid, on pretence of proſecuting the 


' ſaid writ of the Lord the King to correct error of and on the pre- 


miſſes ; and that the ſame. S. may have thereof his execution, &c, 


For taking ſundry Goods. 
Middx. to wit. R H. was ſummoned to anſwer to R. H. in a plea, 
» why he took the goods and chattels of him the 
ſaid R, H. and unjuſtly detained them, againſt ſurety and pledges 
until, Cc. 


And whereon the ſaid R. H. by J. P. his attorney complains, that 
the ſaid R. H. on the — day of October in the — year of the 
reign of our Lord the preſent King, at the pariſh of St. Margaret 
Wiftminfler in the county aforeſaid, in a certain place there called 
Peter- tract, took the goods and chattels following, to wit, one Jacks 

4. 


two ſpits, eighteen pewter plates, c. (reciting ſeveral other particu 
of the ſaid R. H. and unjuſtly detained them, againſt ſurety and 
pledges until, &c. whereby the (aid R. H. ſays that he is prejudiced, 
_ has damage to the value of 20/, And therefore he produces the 
uit, S | 


And the ſaid R. H. by J. L. his attorney comes and defends the 
force and injury when, Sc 
and chattels aforeſaid in the ſaid place where, c. and juſtly, Cc. 


becauſe he ſays, that the ſame place, where the taking of the goods 
and chattels aforeſaid is ſuppoſed to be, contains, and at the ſame 


time when the taking of thoſe goods and chattels is ſuppoſed to be, 
did contain in itſelf, a certain piece or parcel of land with the 
| + X appurtenances 


. and well avows the taking of the goods - 


—— 2 Enos nn + — . — — — — 
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appurtenances in a place called P:ter-freet, otherwiſe Bowling Ally, 
in the pariſh of St. Margaret Weftmin/ter aforeſaid in the county 
aforeſaid ; of which ſaid piece or parcel of land with the appurte- 
' Nances one R. M. Knt. before the ſaid time when, &c. was ſeiſed in 
his demeſne as of fee; and being ſo thereof ſerſed, the ſaid R. before 
the ſaid time when, &c. to wit, on the 16th day of May in the 
year of the reign of our Lord the King, at the pariſh of St. Margaret 
Meſiminſter aforeſaid, in the county aforeſaid, demiſed the ſame piece 
or parcel of land with the appurtenances to the ſaid R. H To hold to 
the ſaid R. and his aſſigns from the feat of the Bleſſed Virgin Mary then 
laſt paſt before the date of the ſame demiſe, for the term of fifty-ong 
years from thence next enſuing and fully to be compleat and ended: 
By virtue of which ſaid demiſe the ſaid R. H. was poſſeſſed of the 
ſame piece or parcel of land for the term aforefaid ; and ſo being 
thereof poſſeſſed, the ſame R. H. afterwards and before the ſaid time 
when c. had ereted and built the ſaid meſſuage or tenement on the 
piece or parcel of land aforeſaid, and was thereof poſſeſſed ; and being 
ſo thereof poſſeſſed, he the ſame R. H. before the ſaid time when, 
£9:. to wit, on the day of — in the 
year of the reign of our Lord the now King aboveſaid, dem iſed the 
meſſuages aforeſaid with the appurtenances to the ſaid R. H. from the 
ſeaſi of the birth of our Lerd Chriſi then next following for the term of one 
whole year from thence next enſuing fully to be compleat and ended; 
yielding therefore for the ſame year to the ſaid R. H. or his aſſigns the 
ſum of — of lawful money of Great Britain, at the four 
moſt uſual feaſts in the year, to wit, the ſea/?s of the Annunciation of 
the Bleſſed Virgin Mary, St, John the Baptiſt, St. Michael the archangel, 
and the birth of our Lord Chrift, by even and equal portions : by 
virtue of which ſaid demiſe the ſaid R. H. into the meſſuage afore- 
ſaid with the appurtenances entred, and was thereof poſſeſſed, and the 
ſame meſſuage with the appurtenances for the ſpace of — 
eccupied'; and becauſe the ſum of — of the rent afore- 
ſaid, after the demiſe ſo made for the ſaid at 
the feaſt of St. Michael laſt paſt, and before the taking of the goods 
and chattels aforeſaid, were to the ſame R, H. in arrear and unpaid, 
the ſame R. H. well avows the taking of the goods and chattels 
aforeſaid in the ſaid place where, tc. and juſtly, c. for the ſaid 
— to the ſame R. H. in form aforeſaid being in 
arrear, as in the meſſuage aforeſaid with the appurtenances to the 
diſtreſs of the ſaid R. H. in form aforeſaid charged and bound: And 
this he is ready to verify: Wherefore he prays judgment, and a te- 
turn of the goods and chattels aforeſaid, to be adjudged to him, 


And the ſaid R. H. ſays, that the ſaid R. H. for the reaſons before 
alledged ought not to avo the taking of the goods and chattels afore- 
ſaid in the ſaid place where, &9c. juſt becauſe he ſays, that the faid 
— — of the rent aforeſaid at the ſaid time when, Cc. 
were not in arrear and unpaid to the ſaid R. H. nor was any penny 


thereof 
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thereof at the ſaid time when, Sc. in arrear to the ſaid R. H. as the 
faid R. H. in his avowry aforeſaid has above alledged: And this he 
prays might be inquired of by the country. 


And the ſaid R. H. does ſo likewiſe, &c. Therefore the ſheriff is 
commanded, that he cauſe to come before the Lord the King from the 
day of in — weeks whereſoever, Oc. Sc. by whom, 
Cc. and who neither, Cc. to recognize, Cc. becauſe as well, Se. 
The fame day is given to the parties aforeſaid, There Sc. On 
which day before the Lord the King at VMęſiminſter come the parties 
aforeſaid by their attornies aforeſaid ; and the ſheriff has not re- 
turned the writ, nor done any thing therein ; therefore as before the 
ſheriff is commanded, that he cauſe to come before the Lord the 
King from the day of —— in — weeks whereſoever, 
tf, — &c. by whom Ec. and who neither £9. ro recognize, c. 
becauſe as well Cc. The ſame day is given to the partics aforeſaid, 
There, Cc. | 


For taking ſundry Cattle, 


Ghuce/ler to wit. 75 * Eſq. R. P. Eſq. and R. B. were ſummoned to 

* anſwer to N. L. in a plea, why they took the 
cattle of him the ſaid N. and unjuſtly detained them, againſt ſurety 
and pledges until, Ce. 3 7 19" 


And whereon the ſame N. by P. H. his attorney complains, that 
the ſaid T. R. and R. on the — day of — — 
in the year of the reign of our Lord George the Third now 
King of England, 5c. at the pariſh of Old S:dbury in the county 
aforeſaid, in a certain place there called the Stubb Riding, took the 
cattle to wit, two oxen of him the ſaid N. and unjuſtly detained them, 
againſt ſurety and pledges until, Sc. whereby the ſaid N. ſays that 
he is prejudiced, and has damage to the value of 

And therefore he produces the ſuit, &c. 


And the ſaid T. 8 R. P. and R. B. by T. E. their attorney come 
and defend the force and injury when, Cc. and the ſaid 7. S. and R. 
P. well avow, and the ſaid R. as bailiff of the ſaid T. S. and R. P. 
well acknowledges the taking of the cattle aforcſaid in the ſaid place 
where, &c. and juſtly, Sc. becauſe they ſay, that the ſame place, 
where the taking of the cattle aforeſaid is ſuppoſed to be, does con- 
tzin, and at the ſame time, when the taking of the cattle is ſuppoſed 
to be, did contain in itſelf acres of meadow with the appur- 
tenances, called Stub Riding, ſituate in the pariſh of Old Sodbury, and 
then and from time immemorial was and yet is parcel of the manor 
and within the manor of Old Sedbury in the county aforeſaid, and 

1X 2 within 
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within the juriſdiction of the ee and view of frank - pledge 
within ſpecified. | 


And that long before the ſaid time when, Se. to wit, on tbe 
day of in the year of the reign of the ſaid Lord the 
now King, and long before, the ſaid T. S. R. P. and one J. N. late 
of in the county of were jointly ſeiſed of and in 
the ſaid manor of Old Sadbury aforeſaid with the appurtenances, ſituate 

within the pariſh of Old Sodbury aforeſaid, in their demeſne as of fee, 


And that at the ſaid time when, Ec. the ſaid V. L. was and yet is 
occupier of the ſaid cloſe called Stub Riding, and that the ſaid T. &. 
R. P. and J. N. and all thoſe whoſe eſtate the ſame T. R. and J. have 
in the ſame manor with the appurtenances, from time imme- 
morial have had, and been accuſtomed to have, within the manor 
aforeſaid, a certain court of view of frankpledge, and all things which 
to a court of view of frank-pledge belong, of all the inhabitants and 
reſiants within the manor aforeſaid twice a year, to wit, once within 
a month next after the feaſt of Eaſter, and again within a month next 
aſter the feaſt of St. Michael the archangel, before their ſteward of 
that court for the time being within that manor yearly to be held, as 
to the ſaid manor with the appurtenances belonging and ap- 
pertaining, 


And the faid T. R. and R. further ſay, that before the ſaid time 
when, Sc. to wit, at a court of view of frank-pledge of the ſaid 
T. R. and J. held at Old Sodbury aforeſaid within the manor aforeſaid, 
within a month next after the feaſt of —— —, to wit, on the 
— day of in the — eat 
of the reign of the ſaid Lord the now King c. before 7. E. 
being then ſteward of the ſaid 7. S. K. P. and J. N. of the court view 
of frank- pledge, by the oath of free and lawful men within 
the pariſh aforeſaid reſiant and inhabiting, then and there to inquire 
and preſent thoſe things which to the court-leet and view of frank- 
-pledge aforeſaid then belonged, then in the ſame court being charged 
and ſworn, then and there in the ſame court it was preſented among 
other things, that the ſaid N. L. the now plaintiff, then and for 
— months laſt paſt being occupier of the ſaid cloſe called the 

Stub Riding within the juriſdiction of that court, had not opened the 
King's highway, being within the precinct of the manor aforeſaid, 
and within the precinct of the leet aforeſaid, and the juriſdiction of 
the ſaid court of view of frank-pledge, leading from the pariſh of 
Yate in the county aforeſaid croſs the ſaid cloſe called the Stub Riding 
unto and into a certain common field called Harwood Common within 
the precinct of the ſame manor, and within the precinct of the ſaid 
leet, and the juriſdiction of the court of view of frank- pledge aforeſaid, 
which before then there within the juriſdiction of the court-leet 
aforcſaid he had {topped up and ſtraitened, and the ſame way ſe 

+ ſtraitened 
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Araitened and ſtopped up then and for the ſpace of 
then laſt paſt had continued ftraitened and ſtopped up, to the com- 


pals. 


| Whereupon the ſaid N. L. the occupier of the cloſe called the 
Stub Riding, for the cauſe aforeſaid, at and by the ſame court of view 
of frank-pledge then and there was amerced. 


Which ſaid amercement by affeerors then and there in the ſame 


court of view of frank=pledge, to wit N. W. and T. A. affeerors in 


the ſame court, thereto then charged and ſworn, then and there was. 
duly affeered to — | | 


And further in the ſame court by the faid then ſteward of the ſaid 
court, and the jurors aforeſaid, it was ordered that the ſaid M. L. being 
the occupier of the cloſe aforeſaid, ſhould open arid leave open the 
way aforeſaid for the ſubjects of the Lord the now King there after 
to travel and paſs before the day of - then next 


following, under the penalty of of lawful - 


money of Great Britain, to be forfeited to the Lord in dcfault thereof, 


And the ſame 7. S. R. P. and R. B. further ſay, that the ſaid N. 
L. afterwards, to wit, the ſame day, year and place Jaſt mentioned, 
had notice of the order aforeſaid, and that he being as aforeſaid the 
occupier of the cloſe aforeſaid called the Stub Riding, did not open 
the ſame way for the liege ſubjects of the ſaid Lord the King there 
to travel and paſs at any time before the ſaid — day of 
then next enſuing, according to the form of the order 
aforeſaid, by reaſon whereof at another court of view of frankpled 
of the ſaid T. S. R. P. and F. N. held at Old Sodbury aforeſaid within 
the manor aforeſaid, before the ſteward aforeſaid, within one month 


of — — in the . year of the reign of the ſaid 
Lord the King aboveſaid, by the oath of — — other free and 
and lawful men, being then in the ſame court laſt mentioned, la- 
fully ſworn and charged to inquire and preſent in form aforeſaid. 


It was in the ſame court preſented, that the ſaid N. L. the oc- 
eupier of the cloſe aforeſaid called the S Riding, had not opened 


the ſame way for the liege ſubjects of the Lord the now King there 


to travel and pafs, accordipg to the form of the ſaid order laſt men- 
tioned in that behalf fo as äſoreſaid then before for that purpoſe 
made, 


And that by reaſon thereof the ſaid N. L. the occupier of the 


faid cloſe called the Stub Riding, had forfeited to the ſame 7. S. R. B. 


and F, N. the Lords of the court aforeſaid, and of the manor afore- 
- aid 


months 


mon nuiſance of the ſaid Lord the King thereby that way deſiring to 


TY | 
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ſaid with the appurtenances being then in form aforeſaid ſeiſed, the 
ſaid ſum and penalty of of lawful money of Great Britain, 


And the ſaid T. S. R. P. and R. further ſay, that afterwards and 
before the ſame time when Sc. to wit, on day of — 
in the year of the reign of the ſaid Lord the now King, 
the ſaid J. N. at Old Sodbury aforeſaid in the county aforeſaid died, 
whereby not only the ſaid manor with the appurtenances came to the 
ſame 7. $, and &. P. by right of Turvivorſhip, but the right of havin 
the ſaid amercement and penalty accrued to them the ſaid T, 
and R. 


And the ſaid 7. S. R. P. and R. further ſay, that at the time of the 
ſeveral preſentments and courts aforeſaid ſo as aforeſaid held and made 
the way aforeſaid was ſtopped and ftraitened, and fo continued, by 
the ſaid N. L. the occupier of the cloſe aforeſaid, to the common 
nuiſance of the ſubjects of the ſaid Lord the King. 


And becauſe the ſaid ſum and penalty of — above 
mentioned at the ſame time when, Ec. was in arrear and unpaid, 
although it was demanded of the ſaid N. L. to wit, at Old Sodbury 
aforeſaid, the ſaid 7. S. and R. P. in their own right well avow, and 
the ſaid R. B. as bailiff of the ſaid T. S. and R. P. and by their com- 
mand, well acknowledges the taking of the cattle aforeſaid, then 
being the cattle of the ſaid V. L. at the ſaid time when, Oc. in the 
ſaid place where c. for the ſaid penalty of —————— being in 
form aforeſaid due and in arrear and juſtly Cc. 


And the ſaid N. ſays, that neither the ſaid T. and R. the taking 
of the cattle aforeſaid in the ſaid place where, &c. for the reaſon afore- 
ſaid before alledged ought to avow juſt, nor the ſaid R. for the ſame 
reaſon the ſame thing in the ſame place ought to acknowledge juſt, 
becauſe by proteſting that there is not any ſuch Kings highway as is 
above ſuppoſed, for plea the ſame N. ſays, that the way aforeſaid 
was not ſtraitened and ſtopped by the ſaid N. in manner and form as 
the ſaid T. and K. above by avowing, and the ſaid R. above by ac- 
knowledging, have ſuppoſed : And this he is ready to verify, 


| Wherefore for that the ſaid 7. S. R. P. R. B. the taking of the 
cattle aforeſaid have above confeſſed, the ſame N. prays judgment, 
and his damages by reaſon of the taking and unjuſt detention of thoſe 
cattle, to be adjudged to him, &c. 


And the ſaid T. S. R. P. and R. B. ſay, that the plea aforeſaid by 
the ſaid N. above in bar to the avowry and cogniſance aforeſaid above 
pleaded, and the matter in the ſame contained, are not ſufficient 
in law to preclude them the ſaid T. R. and R. from having their 
avowry and cogniſance aforeſaid, and that they to that plea in man- 
ner and form aforeſaid pleaded have no neceſſity, nor are by the law 
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of the land in any manner obliged to anſwer : And this thy 
ready to veriſy. 0 


Wherefore for want of a ſufficient plea in this behalf, the ſame 
J. R. and R. as before pray judgment, and a return of the cattle 
aforeſaid, together with their damages, coſts and expences, by them 
about their ſuit in this behalf ſuſtained, according to the form of the 
ſtatute in ſuch caſe made and. provided, to be adjudged to them, 
Ee. 


And for cauſes of demurrer in law, the ſame T. R. and R. ac- 
cording to the form of the ſtatute in ſuch caſe lately made and pro- 
vided, do ſet down, and to the court here expreſs the cauſes fol- 
lowing, to wit, becauſe the matter is traverſed otherwiſe than is al- 
ledged in the declaration, whereby the plaintiff is obliged to prove 
what he has not alledged, and likewiſe becauſe the matter traverſed 
is not traverſable by the laws of this kingdom in the manner 
in which it is traverſed in the plea, 


And the ſaid N. ſays, that the plea aforeſaid by him the ſaid N. 
above in bar to the ayowry and cogniſance aforeſaid above pleaded, 
and the matter in the ſame contained, are good and ſufficient in law 
to preclude the ſaid T. R. and R. from having their avowry and cog- 
niſance aforeſaid ; which ſaid plea, and the matter in the ſame con- 
contained, the ſaid N. is ready to verify and prove, as the court, 


Oc. | : 


And becauſe the ſaid T. R. and R. do not anſwer to that plea, not 
the ſame hitherto in any wiſe deny, the ſame N, as before prays 
judgment, and his damages aforeſaid by reaſon of the taking and un- 
juſt detention of the cattle aforeſaid, to be adjudged to him, Cc. 


But becauſe the court of the ſaid Lord the King here are not yet 
adviſed to give their judgment of and on the 12 day there- 
fore is given to the parties aforeſaid before the Lord the King from 
the day of —— — in three weeks whereſoever, &c. to hear 
their judgment of and upon the premiſes, becauſe the court of the ſaid 
Lord the King here thereof not yet, Cc. h 


For taking a Cow, 


Stafford, to wit. J. * H. were i be to anſwer to J. F. 
5 * ina plea, why they took a cow of him the 
laid J. and unjuſtly detained it againſt the ſurety and pledges, Ec. 


And 
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And whereon the ſaid J. by J. IL. his attorney complains, that 
the ſaid 7, 7. on the — — day of in the 
ak ; — year of the reign of our Lord George the Third, now 
King of Great Britain &;. at Shenffon in the county aforeſaid, in a certain 
place called the Lane, took the cow aforeſaid of him the ſaid J. and 
unjuſtly detained it, againſt ſurety and pledges, until, &c. where 
the ſaid J. ſays he is prejudiced, and has damage of the value «| 
— —. Ard therefore he produces the ſuit, Cc. 


And the ſaid 7. and J. H. by T. C. their attorney come and de- 
fend the force and injury when, Sc. and as bailiffs of R. F. Gent, 
well acknowledge the taking of the cow aforeſaid in the ſaid place in 
which Ec. and juſtly Sc. beeauſe they ſay, that the ſame place in 
which the taking of the cow aforeſaid is ſuppoſed to be, contains, 
and at the ſaid time when the taking of the cow aforeſaid is ſuppoſed 
to be, contained in itſelf an acre of land with the appurtenances 
in Sh:n/ion aforeſaid ; which ſaid town of Shenffon is, and at the ſame 
time when, Sc. and alſo from time out of mind was, within the 
manor of Shex/{on with the appurtenances in the county aforeſaid; 
of which ſaid manor with the appurtenauces the ſaid R. is, and at 
the faid time when, Sc. and long before was, ſeiſed in his demeſn: 
as of fee, | 


And the ſaid R. and all thoſe whoſe eſtate he has in the ſame 
manor with the appurtenances, for time out of niind have had, and 
been accuſtomed to have, a court-leet or view of frank-pledge of the 
ſame manor, and whatever to view of frank-pledge belongs, of all the 
inhabitants and reſiants of that manor, before the ſteward of the 
ſame court for the time being, every year within a month next after 
the feaſt of St. Michael the archangel, at that manor yearly to be held, 
as to the ſame manor with the appurtenances belonging, 


And the ſame F. and F, further ſay, that within the manor afore- 
ſaid there is, and from time out of mind has been, ſuch cuſtom, that 
the jurors to inquire and preſent thoſe things, which to that court-leet 
and view of frank-pledge belong, charged and ſworn, at the court or 
view of frank-pledge of the manor aforeſaid, held at that manor within 
a month next after the feaſt of St. Michael the archangel, yearly have 
choſen, and for all the time aforeſaid have been accuſtomed to chuſe, 
a proper man-from the inhabitants within the manor aforeſaid to be 
conſtable of the conſtablary of SHenſlon aforeſaid, to ſerve for one yet 
in that office, which ſaid man ſo elected has taken upon himſelf, 
and for all the time aboveſaid has been uſed and accuſtomed to takt 
upon himſelf that office, and has taken and been accuſtomed to take 
an oath for the due execution of that office, under a reaſonable pe- 
nalty, for all the time aboveſaid, by the juries aforeſaid at ſuch court- 
leet or view of frank-pledge in that behalf ſet; * 


* 
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And the ſame F. and F. further ſay, that the ſaid R. being lord of 
the manor afogeſaid, and of the ſame in form afareſaid geile, at a 
court-leet or view of frank- pledge of that manor, held at that manor 
within a month next after the feaſt of St. Michael the archangel, to 
wit, on the — day Of — in the — 
year of the reign of our Lord George the Third now King of England, 
ic, before H. F. then ſteward to the ſaid R. of that court, the 
ſaid F. F. then and long before being an inhabitant within the manor 
aforeſaid at Shenſton aforeſaid, and a proper man to be conſtable of the 
faid conſtable wick of Shen}lon aforeſaid, by E 7. T. G. J. C. J. A. 
7. H. V. M. M. R N. M. T. S. J. M. J. S. J. d. and F. D. good 
and lawful men, and inhabiting within the manor aforeſaid, and 
then and there in the ſame count charged and ſworn to inquite and 
preſent thoſe things which to that court-leet and view of frank-pledge 
belonged, duly and according to the cuſtom aforeſaid was choſen to be 
conſtable of the conſtable wick of Shenfon aforeſaid for one yrar then 
xext enſuing to ſerve in that oſſice. 7 i 


And thoſe jurors then and there in the ſame court ordered, that the 
ſaid J. ſhould take his oath for the due execution of his office afore- 
ſaid, under the penalty of forfeiting —— whereof the ſaid J. H im- 


mediately afterwards, to wit the ſame day and year there had notice. 


» 


Nevertheleſs the ſaid F. has not taken his oath for the due execu- 
tion of the office of conſtable aforeſaid, nor has executed or taken 
upon himſelf that office, but to do it then and often afterwards there 
abſolutely refuled. 40 es % d aj nal 


Wherefore afterwards and before the ſaid time when, Gr. to wit, 
2t a court · leet or view of frank - pledge of the ſaid manor of the ſaid R. 
held at that manor within a month next after the feaſt of St. Michael 
the archangel, to wit, on the —— 1 of — 
in the- ——— year of the reign of the ſaid Lord the King 
aboveſaid, before H. F. then ſteward to the ſaid R. of that court, by 
E. T. J. C. V. P. T. G. J. P. J. J. E. H. T. S. J. MW. M. 
6. H 15. the younger, and J. A. good and lawful men then inha- 
biting within the manor aforeſaid, then and there in the ſame court 
ſworn and charged to inquire and preſent thoſe things which to that 
court-leet or view of frank-pledge belonged, it was preſented; that the 
ſaid J. F. becauſe he was duly elected to be conſtable of the conſtable- 
wick of Shenſton aforeſaid at the laſt leet held for the manor aforeſaid, 
and under the penalty of —— on him ſet, was ordered to take upon 
himſelf that office, and execute it, and take his oath in form aforeſaid 
for the due execution of that office; which, or any part whereof, he 
had not done, wherefore he had forfeited to the lord of the manor 
aforeſaid the ſaid of the penalty aforeſaid, then to be paid to the 
lord of the manor aforefaid, as by the record thereof in the cuſtody of 
the ſaid ſteward of the court of the manor of him the ſaid R. at that 
manor remaining more fully appears. | 
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And becauſe the ſaid —— for that penalty to the ſame R. ſo az 
aforeſaid being lord of the manor aforeſaid, at the ſaid time when, ts, 
were in arrear and unpaid, the ſame J. and F. H. as bailiffs of him 
the ſaid R, we'l acknowledge-the taking of the cow aforeſaid in the 
ſaid place in which, Sc. and juſtly, &c. for the ſame for the pe- 
nalty or amercement aforeſaid to the ſaid R. ſo being in arrear and 
unpaid, and within the manor aforeſaid, c. 


And the ſaid J. ſays, that by any thing by the ſaid F. and J. above 
in the cogniſance aforeſaid by pleading alledged, the ſame J. and 7. 
the taking of the cow aforeſaid in the ſaid place in which, &c. ought 
not to acknowledge juſt, becauſe he ſays, that the plea aforeſaid by 
them the ſaid J. and J. in manner and form aforeſaid above pleaded, 
and the matter in the ſame contained, are not ſufficient in law to ac- 
knowledge the taking of the cow aforeſaid in the ſaid place in which, 
Sc. juſt, and that he to that cogniſance in manner and form aforeſaid 
made and pleaded has no neceſſity, nor is by the law of the land 
obliged, to anſwer: And this he is ready to verify. 


| Wherefore for want of a ſufficient plea in this behalf the ſame 7. 
prays judgment, and his damages by reaſon of the taking and unjuſtly 
detaining of the cow aforeſaid, to be adjudged to him, &c. 


And the ſaid J. and J. ſay, that the plea aforeſaid by them the ſaid 
J. and J. in manner and form aforeſaid above pleaded, and the mat- 
ter in the ſame contained, are good and ſufficient in law for them the 
ſaid F. and F. to acknowledge the taking of the cow aforeſaid in the 
ſaid place in which, c. juſt ; which ſaid plea, and the matter in the 
ſame contained, they the ſaid F. and J. are ready to verify and prove, 
- as the court, &c. 


And becauſe the ſaid 7. has not pleaded or anſwered to that cog- 
niſance, nor hitherto any way denied it, the ſame J. and J. pray 
judgment, and a return of the cow aforeſaid, together with their da- 
mages, coſts and charges, according to the form of the ſtatute in ſuch 

caſe made and provided, to be adjudged to them, &c. 


But becauſe the court of the ſaid Lord the King now here are not 
yet adviſed to give their judgment of and upon the premiſſes, day 
therefore is given to the partics aforeſaid before the Lord the King un- 
Lo. ———— whereſoever, Cc. to hear their judgment of and up- 


on thoſe premiſſes, becauſe the court of the ſaid Lord the King now 
here thereof not yet, &c,, © | 


For 
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For taking Sheep, Sc. 3 


Hertford, to vit. , P. late of B——in the county aforeſaid, Knti 

was ſummoned to anſwer to S. T. Eſq; in a 
plea, why he took the cattle of him the ſaid S. and unjuſtly detained. 
them, againſt ſurety and pledges, &c. | 


And whereon the ſame S. by J. F. his attorney complains, that the 
(aid I. on the day of — —— in the 1 
year of the reign of our Lord George the Third now King of England, 
Ec. at B in a certain place there called Marrybiil Graund, the 
cattle of him the ſaid 8. to wit, 36 wether ſheep, 12 ewe ſheep and 8 
lambs, took and unjuſtly detained them, againſt ſurety and pledges 
until, Cc. whereby the ſame S. ſays that he is prejudiced, and has 
damage to the value of And therefore he produces the 
ſuit, Sc. 


And the ſaid V. by R. B. his attorney comes and defends the force 
and injury when, &c, and the fame . in his own proper right well 
avows, and as bailiff to A. earl of E. well acknowledges the taking of 
the cattle aforeſaid in the ſaid place in which, &c, and juſtly, &c. 
becauſe he ſays, that the ſame place, in which the taking of the cattle 
aforeſaid is ſuppoſed to be, contains, and at the ſaid time, when the 
taking of the cattle aforeſaid is ſuppoſed to be, did contain in itſelf 
two acres of paſture with the appurtenances in B—— aforeſaid 3 
which ſaid two acres of paſture with the appurtenances are, and at 
the ſaid time when, Oc. were, the ſoil and freehold of them the ſaid 
I. and A. earl of E. and becauſe the cattle aforeſaid at the ſaid time 
when, c. were in the ſaid two. acres of paſture eating up the graſs in 
the ſame then growing, and doing damage there, the ſame . in his 
own proper right well avows, and as bailiff to the ſaid A. earl of E. 
well acknowledges the taking of the cattle aforeſaid in the ſaid place in 
which, &c. and juſtly, c. ſo doing damage there, Cc. 


And the ſaid S. ſays, that the ſaid V. for the reaſon before al- 
ledged, the taking of the cattle aforefaid in the ſaid place in which, 
Sc. ought not in his own proper right to avow, and as bailiff of the: 
ſaid earl to acknowledge juſt, becauſe he ſays, that the ſaid two acres 
of paſture in which, S Sc. arc, and at the ſaid time when, c. and alſo 
from time immemorial were, parcel of the manor of B-—» and cuſ- 
tomary land of the ſame manor, and demiſed and demiſeable by copy 
of court-roll of that manor, by the lord or lords of the ſame manor, 
or by their ſteward of the court of that manor for the time being, to 
any perſon or perſons willing to take them in fee-ſimple, ot otherwife, 
at the will of the lord or lords, according to the cuſtom of the manor 


aforeſaid, iT; 
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And the ſame S. further ſays, that the ſaid earl and V. before the 
ſaid time when, &9c. to wit, on the — day of — 
in the year of the reign of the ſaid Lord the now King, 
Sc. were lawfully lords of the manor aforeſaid; and the ſaid earl and 
V. being then lords of the manor aforeſaid, the ſame earl. and /. 
afterwards and before the ſaid time when, Cc. to wit, on the ſame 
day of in the year aboveſaid, at a 
court of them the ſaid earl and V. of their manor aforeſaid, then held 
for that manor within the manor at B aforeſaid in the county of 
Hertford, by one T. S. then their ſteward of the court of their ma- 
nor aforeſaid, by copy of court-roll of that manor granted the ſaid 
two actes of paſture with the appurtenances in which, &c, among 
other things, to the ſaid S. To have and to hold to the ſame S. his 
heirs and afligns ſor ever, at the will of the lords, according to the 
cuſtom of the manor aforeſaid; and the ſame S. according to the 
cuſtom of the manor aforeſaid, then and there was admitted tenant 
thereof, 


By virtue of which ſaid grant and admiſſion, the ſame S. before the 
ſaid time when, Cc. into the ſaid two acres of paſture with the ap- 
purtenances in which, &c. among other things, entred, and was and 
yet is thereof ſeiſed in his demeſne as of fee, at the will of the lords, 
according to the cuſtom of the manor aforeſaid ; and he the ſaid $, 
being fo thereof ſeiſed, the ſame S. before the ſaid time, when, Ec. 
put his cattle aforeſaid into the ſaid two acres of paſture in which, 
Ec. feeding on the graſs there then growing, until the ſaid V. P. on 
the ſaid day of in- the — year aboveſaid, 
at B aforeſaid, in the ſaid two acres of paſture called Marryhill 
Grounds, in which, Cc. took the ſame cattle of the ſaid S. and un- 
juſtly detained them, againſt ſurety and pledges, until, Oc. as the 
ſame S. above againſt him complains: And this he is ready to verify. 


. Wherefore for that the ſaid V. P. the taking of the cattle aforeſaid 
has above confeſſed, the ſame S. prays judgment, and his damages 
by reaſon of the taking and unjuſtly detaining of thoſe cattle, to be ad- 
judged to him, &c. x | 


And the ſaid V. ſeys, that well and true it is, that the ſaid two 
acres of paſture with the appurtenances in which, Oc. are, and at 
the ſaid time when, c. and alſo from time immemorial were, parcel 
of the ſaid manor of B „and cuſtomary lands of the ſame manor, 
and demiſed and demiſeable by copy of eourt-roll of that manor, by 
the lord or lords of the ſame manor, or by their ſteward of the court 

hat manor for the time being, to any perſon or perſong willing to 
deem in fee-ſemple, or otherwiſe, at the will of the lord or lords, 
ing to the cuſtom of the manor aforeſaid z. and that the ſaid carb 
. before the ſaid time when, Sc. to wit, the ſaid day 
ot — in the year of the reign of the ſaid Lord the you 
ing 
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King aboveſaid, were lawfully lords of the manor aforeſaid ; and that 
the ſaid earl and V. then being lords of the manor aforeſaid, the ſame 
earl and V. afterwards and before the ſaid ume when, c. to wit, on 
the ſaid ——— day of ——— in the — 
B—— zſoreſaid in the county of Hertford aforeſaid, by the ſaid T. &. 
then their ſteward of the court of their manor aforeſaid, by copy of 
court-roll of that manor granted the ſaid two acres of paſture with 
the appurtenances in which, &c. among other things, to the ſame S. 
To have and to hold to the ſame S. his heics and aſſigns for ever, at the 
will of the lords, according to the cuſtom of the manor aforeſaid ; 
and that the ſaid S. according to the cuſtom of the manor aforeſaid, 
was then and there admitted tenant thereof; and that by virtue of 
the grant and admiſſion aforeſaid, be the ſaid S. before the ſaid time 
when, Sc. into the ſaid two acres of paſture with the appurtenances 
among other things entred, and was thereof ſeiſed in his demeſne as of 
fee at the will of the lords, according to the cuſtom of the manor 
aforeſaid, as the ſaid S. above by pleading has alledged. 


But the ſaid . P. further ſays, that the ſaid two acres of paſture 
with the appurtenances in which, &c. together with the other lands 
and tenements in the ſame copy mentioned, and by the ſame copy 
to the ſaid S. and his heirs granted, and to which the ſaid S. was as 
aforeſaid admitted, at the ſaid time of the admiſſion of the ſaid S. to 
the ſame, were and yet are of the clear yearly value of ——— and 
that the ſaid earl and V. by the faid T. S. in the ſaid full court of the 
manor aforeſaid, held within that manor on the ſaid — day of 
in the —— year of the reign of the ſaid Lord the now 
King aboveſaid, he the ſaid T. S. being then ſteward as aforeſaid of 
the ſaid earl and V. then lords of the "manor aforeſaid, of the ſaid 
court of their manor aforeſaid, after the ſaid admiſſion of the ſaid 
S. T. to the ſaid two acres in which, c. and the ſaid other lands 
and tenements by the copy aforeſaid made to the ſaid S. granted, then 
and there did aſſeſs and appoint the ſum-of —— — for the fine for the 
ſaid grant to the ſaid S. of the ſaid two acres of paſture with the ap- 
purtenances in which, c. and the other lands and tenements afore- 
ſaid, by the copy aforeſaid in form aforeſaid granted, to be paid by 
him the ſaid S. to the ſaid earl and V. being as aforeſaid lords of the 
manor aforeſaid, on the — day of — then next enſuing at 
the porch of the pariſh church of B aforeſaid in the ſaid county 
of Hertford; and that the ſaid S. then and there, to wit, at the ma- 
nor aforeſaid, of all and ſingular the premiſſes had notice, | 


And the ſaid V. further ſays, that the fine aforeſaid for the lands 
and tenements by the copy aforeſaid in manner and form aforeſaid 
granted to the ſaid S. was a reaſonable fine; and that the ſaid S. 7. 
although he had notice from the ſaid lords of the manor aforeſaid, at 
the court aforeſaid held as afureſaid at the manor aforeſaid, on the 
ſaid day of aforeſaid, of the premiſles aforeſaid, did 
not pay to the ſaid eatl and /. lords of the manor aforeſaid, or either 


3 | of 


year aboveſaid, at - , 
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- [ | 


of them, the ſaid ſum of — for the fine aforeſaid in form afore. 
ſaid aſſeſſed, on the ſaid ——— day of then next enſuing the 


admiffion of him the ſaid S. at the ſaid porch of the pariſh church of 
B aforeſaid, but the ſame — to the ſaid earl and . then 
and there abſolutely denied and refuſed, and yet does refuſe, to pay; 
whereby the ſame S. T. has forfeited to the ſaid earl and . being az 
aforeſaid the lords of the manor aforeſaid, whereof, Sc. all his cuſ. 
tomary right, eſtate, title and int-reſt aforeſaid, of and in the ſaid 
two acres of paſture with the appurtenances in which, Cc. and the 
ſaid other lands and tenements in the grant aforeſaia ſpecified ; after 
which ſaid forfeiture in form aforeſaid made, and before the ſaid time 
when, Cc. the ſaid ear] and . being as aforeſaid lords of the manor 
aforeſaid, into the ſaid two acres of paſture with the appurtenances 
in which, c. entred, and were and yet are thereof ſeiſed in their 


demeſne as of fee; and becauſe the cattle aforeſaid after the entr 


aforeſaid, to wit, at the ſaid time when, tc. were in the ſaid two 
acres of paſture with the appurtenances in which, Cc. eating up the 
graſs in the ſame then growing, and doing damage there, the fame 
M. as before in his own proper right well avows, and as bailiff to the 
ſaid earl wel! acknowledges the taking of the cattle aforeſaid in the 
ſaid place in which, &c.- and juſtly, Sc. ſo doing damage there: 
And this he is ready to verify. 


Wherefore as before he prays judgment, and a return of the cattle 
aforeſaid, together with his damages, coſts and expences by him 
about his ſuit in this behalf ſuſtained, according to the form. of the 
ſtatute in ſuch caſe thereof lately made and provided, to be adjudged 
to him, &c. 


And the ſaid S. by proteſting that the ſum aforeſaid of — fot 
the fine aforeſaid for the ſaid lands and tenements by the copy afore- 
ſaid to the ſaid S. in manner and form aforeſaid granted was not a 
reaſonable fine, as the faid V. above by pleading has alledged, for 
plea the ſame S. ſays, that within the manor aforeſaid there is, and 
from time immemorial has been, ſuch cuſtom uſed and approved 
within that manor for all the time aforeſaid, to wit, that every perſon 
or perſons who ſhould be admitted tenant or tenants to any cuſtomary 
lands or tenements of that manor by copy of court-roll of that ma- 
nor, has and have been and ought to pay to the lord or lords of the 
fame manor for the time being, for a fine for his or their admiſſion 
to ſuch cuſtomary lands or tenements, ſo much money as thoſe lands 
or tenements were worth by the year at the time of ſuch admiſſion, 


and no more. 


And the faid S. in fact ſays, that the ſaid two acres of paſture with 
the appurtenances in which, Sc. together with the other lands and 
tenements in the ſame copy mentioned, and by the ſame copy to the 
ſaid S. and his heirs granted, and to which the ſaid S. was as afore- 
faid admitted, at the time of the admiſſion of the ſaid S. to the ſame 

; | wete 
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were worth, and yet are worth, by the year ——-—— and no 
more. 


And the ſame S. further ſays, that at the time of his admiſſion to 
the tenements aforeſaid with the appurtenances, to wit, at the ſaid: 
court of the manor, held within that manor on the ſaid day 
of in the year aboveſaid, he was ready and offered to 
pay to the ſaid W. then one of the lords of that manor, being then- 
and there preſent in his proper perſon, ſo much money as the ſaid 
cuſtomary tenem ꝛnts with the appurtenances were worth by the year. 
at the time of the admiſſion of him the ſaid S. to the ſame, to wit, 
— of lawful money of Great Britain; which ſaid the faid . 
then and there abſolutely refuſed to receive or accept of the ſame &. 
And this he is ready to verify. 


Wherefore as before he prays judgment, and his damages by reaſon 
of the taking and unjuſtly detaining of the cattle aforeſaid, to be ad- 
judged to him, &c, 7 | 

And the ſaid *. ſays, that the plea of the ſaid S. above in rejoining 
pleaded, and the matter in the ſame contained, are not ſufficient in 
law to preclude him the ſaid V. from having his avowry and cogni- 
ſance aforeſaid, and that he to that plea in manner and form afore- 
ſaid pleaded has no neceſſity, nor is by the law of the land obliged, 


le toanſwer; And this he is ready to verify, 

m | 

he Wherefore for want of a ſufficient plea in this behalf, the ſame . 
ed 


as before prays judgment, and a return of the cattle aforeſaid, toge- 
ther with his damages, coſts and expences by him about his ſuit in 
this behalf ſuſtained, according to the form of the ſtatute in ſuch 
of caſe thereof lately made and provided, te be adjudged to him, c. 


t a And for cauſe of demurrer in law to that plea, the ſame . accor- 

ding to the form of the ſtatute in ſuch caſe thereof lately made and 
provided, ſets down, and to the court here expreſſes this cauſe fol- 
lowing, to wit, that the value of the land remains in eſtimation, and 


on the cuſtom aforeſaid by the ſaid S. above in pleading pretended and 
ary alledged is incertain, inſuficient and void in law, 
na- 


And the ſaid S. for that he has above alledged ſufficient matter in 
law in his plea aforeſaid above in rejoining pleaded to preclude the 
ſaid I. from having his avowry and cogniſance aforeſaid, which be 
is ready to verify, which ſaid matter the ſaid V. does not deny, nor 
thereto in any wiſe anſwer, but altogether refuſes to admit that aver- 
ment, as before prays judgment, and his damages by reaſon-of the 


taking and unjuſtly detaining of the cattle aforelaid, to be adjudged 
to him, c. 


And 


Dd 
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And becauſe the juſtices here will adviſe themſelves of and pin | 
the premiſſes before they give judgment thereon, day therefore iy 
given to the parties aforeſaid here until the of St, ——— to 


hear their judgment thereon, becauſe the ſame juſtices here thereof 
not yet, Sc. 


On which day here comes as well the ſaid S. as the ſaid V. by their 
attoraies aforeſaid z and hereupon the premiſſes being ſeen, and b 
the juſtices here more fully underſtood, it ſeems to the ſaid juſtices 
here, that the ſaid plea of the ſaid S. above in rejoining pleaded, and 
the matter in the ſame contained, is fufficient in law to preclude him 
the ſaid V. from having his avowry and cogniſance aforeſaid, as the 
ſaid S. has above alledged ; wherefore the ſaid &. ought to recover his 
damages againſt the ſaid V. by reaſon of the taking and unjuſtly de- 
taining of the cattle aforeſaid. 


But becauſe it is unknown what damages the ſaid S. has ſuſtained 
by reaſon of the taking and unjuſtly detaining of the cattle aforeſaid, 
the ſheriff is commanded, that by the oath of good and lawful men 
of the county aforeſaid he diligently inquire what damages the ſaid b. 
has ſuſtained, as well'by reaſon of the taking and unjuſtly detaining 
of thoſe cattle, as for his coſts and charges by him about his ſuit in 
this behalf ſuſtained ; and the inquiſttion which he ſhall thereof 
make, be certified here from the day of in days, under 
the ſeal, Cc. and the ſeals, Oc. | 


On which day here comes the ſaid S. by his attorney aforeſaid ; and 
the ſheriff, to wit, J. E. Eſq. has now returned here a certain in- 
quiſition taken before him at 8 in the county aforeſaid on the 
day of laſt paſt, by the oath of 12, Oc. whereby it is 
found that the ſaid S. has ſuſtained damage by reaſon of the taking 
and unjuſtly detaining of the cattle aforeſaid, beſide his coſt and 
charges by him about his ſuit in this behalf expended, to 
and for thoſe coſts and charges to — 


- 


Therefore it is conſidered, that the ſaid 8, do recover againſt the 
ſaid V. his damages aforeſaid to by the inquiſition aforeſaid 
in form aforeſaid found, and allo -T to the ſame S. at his 
requeſt, for his coſts and charges aforeſaid, by the court here of in- 
creaſe adjudged ; which ſaid damages in the whole amount to — 


And the ſaid J. in mercy, c. 


Note, This judgment was afterwards affirmed on a writ of error. 


a | | | 
4 For damage feaſant in the Defendant's Freebold. 
of | 65 

ND the ſaid C. by R. B. his attorney, comes and defends the 
1 force and injury when, Cc. and well avows the taking of the 
y ſaiq cattle in the ſaid place where, Sc. to be juſt, becauſe he ſays 
es that the ſaid place doth, and at the ſaid time when, £9c, did con- 
1d tain in itſelf ten acres of land with the appurtenances ; which ten 
m acres of land with the appurtenances are, and at the time of takin 
he the cattle aforeſaid were the ſoil and freehold of the ſaid C. and —. 
is the cattle aforeſaid, at the ſaid time when, Cc. were in the ſaid 
e- place, there feeding upon the graſs there growing, and doing da- 


mage there, the ſaid C. well avows the taking of the cattle afore- 
ſaid, in the ſaid place where, Cc. and juſtly, &c. for the damage 
ed there ſo done as aforeſaid. 


en And the ſaid (plarntiff) ſays, That the ſaid C. ought not to avow 
b. the taking the cattle aforeſaid in the ſaid place where, c. to be juſt; 
ng becauſe he ſays, that the ſaid ten acres with the appurtenances are, 
in and at the ſaid time when, Sc. were the ſoil and freehold of the 


of ſaid (plaintiff) and not the ſoil and freehold of the ſaid C. as the ſaid 
Jer C. has above alledged ; and this he prays may be inquired of by 
the country; and the ſaid C. does likewiſe the ſame, 


ind 

in- | | 

the 

1 Pippin and another, at the ſuit of Maynard, 
ing A 

and 


— WH Declaration in Replevin for the taking of the Plaintiffs Cattle: 
The defendants plead property in a ſtranger, and for a return 
in their freehold. 


ND the ſaid Edward and Sarah, by V. L. their attorney, 
come and defend the force and injury when, Cc. and ſay, 
that at the time when the taking of the cattle aforeſaid is ſuppoſed 
to be, the property of thoſe cattle was in one Stephen Hewes, 
who is now ſurviving and'in full life, to wit, at H. aforeſaid in 
the county aforeſaid ; wirhout that, that the- property of the cattle 
aforeſaid at the time of the taking of them, was in the ſaid Jonathan May- 
nard, as he by his writ and declaration aforeſaid above ſuppoſes : and 


2 writ 
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make cogniſance as bailifſs to A. and B. for damage-feaſant 


this they are ready to verify : * they pray judgment of the 
2 Li 


— 


_—  , — 
TY .  — . OE. 


Werd and Sarah as bailiffs of A. B. and C. B. well acknowleg e 
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writ and declaration aforeſaid, and a return of the cattle aforeſaid, 
to be adjudged to them, &c. . 


And to have a return of the cattle aforeſaid; the ſame E. 
tze taking of the cattle aforeſaid in the ſaid place where; 8. 

called ** and juſtly, Sc. becauſe they ſay, that the fame 
place called Hebrom contains, and at the ſaid time when the takin 
of the cattle aforeſaid is ſuppoſed to be, did contain in itſelf 
dcres of paſture with the appurtenances in \Xingftborpe in the county 
aforeſaid; which ſaid 40 acres of paſture with the appurtenances are 
and at the ſaid time when, Sc. were the ſoil and freehold of the 
faid A. B. and C. B. 


And becauſe the cattle aforeſaid at the ſaid time when, Ec. were 
in the ſaid place called H:brom aforeſaid, eating up the graſs there 
then growing, and doing damage there, the ſame Edward and Sarah, 
as bailiffs of the faid A. B. and C. B. well acknowledge the taking 
df the cattle aforeſaid in the ſaid place where, &c. and juſtly, &. 
ſo doing damage there: wherefore they pray judgment, and a te- 
turn of the Cattle aforeſaid, to be adjudged to them, &c, 


Replication and iſſue on the property. 


And the ſaid 70. Maynard ſays, that his writ and declaration afore- 
ſaid ought not to be quaſhed, becauſe he ſays, that the property of 
the cattle aforeſaid at the ſaid time of the taking them was in the 
ſaid Jonathan Maynard, in manner and form as he by his writ and 
declaration aforeſaid hath above thereof alledged, to wit, at Hebron 
aforeſaid, in the county aforeſaid : and this he prays may be inquired 


of by the country; and the ſaid Edward and Sarah do ſo likewiſe: 


therefore the ſheriff is commanded that he cauſe to come, c. 


Where the Defendant pleads Property as to Part, and Non 
Cepit as to the Reſidue. 


ND the ſaid R—— by R B-— his attorney, comes 
and defends the force and injury when, Oc. and as to the 
taking of ten ſacks of flour, part of the goods and chattels afore- 
ſaid, he the ſaid R—— ſays, That the property of thoſe goods and 
chattels at the ſaid time when, Cc. were in the ſaid R—— and 
not in the ſaid T—— as it is above ſuppoſed by the writ ' afore- 
ſaid and this he is ready to verify; whereupon, as to the taking 
and detaining thoſe goods and chattels, the ſaid R—— prays judg- 
ment of the writ aforeſaid, and that it may be quaſhed, Qc. 


And 


ORB ww root ww wr nw” . ¾¼¾ö— ⅛— ws HH ue I ⁵ II XE 


21 bt FI. _ 7 


* 
* 


The Pꝛatkice of Diffrefs and 'Replevin; 171 
And as to the taking of the reſidue of the goods and chattels 
aforeſaid, he the ſaid R—— pleads, that he did not take thoſe goods 
and chattels, the ſaid reſidue, as the faid 17 does above com- E 
plain againſt him; and therefore he puts himſelf upon the country; 
and the ſaid 7 does likewiſe the ſame. 8 
And the ſaid 7 — as to the ſaid plea of the ſaid x 
above pleaded to quaſh the writ aforefaid fays, that his ſaid writ 
ought not to be quaſhed by reaſon of any thing above alledged, 
becauſe he ſays, that the property of the goods and chattels afore- 
ſaid above ſpecified in the ſaid plea, at the time of taking thoſe goods 
and chattels, was in the ſaid 7 as he does above ſuppoſe by 
his writ aforeſaid z and this he prays may be, inquired of by the 
country; and the ſaid R- - does likewiſe the ſame : therefore 
as well to try that iſſue, as the ſaid other iſſue above joined, the 
ſheriff is command that he cauſe to come here twelve, &c, 
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. Note. Upon pleading non cepit on a claim of property, the defendant. 
| Hall have his goods again. + Oy 4 


A Plea of Cogmiſance as Bailiff, for a Ren: Charge 


ND the ſaid V by H. S. his attorney comes and defends 
the force and injury when, Sc. and as bailiff of 7. G. well 
acknowledges the taking of the cattle aforeſaid in the ſaid place 
where, &c. and juſtly, Cc. becauſe he ſays, that the ſame place 
in which the taking of thoſe cattle is ſuppoſed to be, contains, and 
at the ſaid time when the taking of thoſe cattle is ſuppoſed to be, 
did contain in itſelf 40 acres of land with the apputenances in L— 
aforeſaid, and that long before the faid time when, Cc. the ſaid F— 
was ſeiſed of the ſaid 40 acres of land with the appurtenances, 
whereof the place where, &c. is parcel, in his demeſne as of ſee, andthe 
ſaid go acres of land held of the ſaid 1 — as of his manor of 
MN B-——=— in the county of 8 —— aforeſaid, by fealty, 
ſuit of court, and the rent of 12s. 6d. every year, at the feaſt of 
St, Michael yearly to be paid; of which ſervices the ſaid M——— 
en was ſeiſed by the hands of the ſaid F. — as by the hands of 
he his very tenant, to wit, of the fealty and ſuit of court, and of the 
* rent aforeſaid in his demeſne as of fee; and becauſe 5. 125. 6d. of 
nd the rent aforeſaid, for nine years, ended at the feaſt of St. Michael 
nd in the 26th year of the reign of the ſaid Lord the late King, ta 
10 the ſame 1 . — at the ſaid time when, Cc. were in arrear 
ng and not paid, the ſame — as bailiff of the ſaid N 
g- well acknowledges the taking of the cattle aforeſaid in the ſaid 
place where, Cc. and juſtly, Cc. for the ſame five pounds twelve 
ſhillings and fixpence ſo in form aforcſaid being in a;rear, as in 
ind | tZ 2 parcel 
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parcel of the ſaid land of the ſaid Af——— in form aſoreſaid held, 


and within the fee, Sc. and this he is ready to verify: wherefore he 
pron judgment, anda return of the cattle aforeſaid, to be a djudged to 
im, Se. | 7 5 


And the ſaid F ſays, that the ſaid M—— was not ſeiſed 
of the ſervices aforeſaid by the hands of him the ſaid F— as by 
the hands of his very tenant, as the ſaid / hath above alledged: 


and this he is ready to verify: wherefore for that the ſaid J/—— 


the taking of the cattle aforeſaid in the ſaid place where, &c, has 
above acknowledged, the ſame F prays judgment, and his 
damages by reaſon of the taking and unjuſt detention of the cattle 
aforeſaid, to be adjudged to him &c. 1 


And the ſaid William (as before) ſays, that the ſaid 47. 


was ſeiſed of the ſervices aforeſaid by the hands of the ſaid F=—— }. 


as by the hands of his very tenant, as he has above alledged : and of 
this he puts himſelf upon the country: and the ſaid F=——— does 
ſo likewiſe, Lc. : * 


Therefore the ſheriff is commanded, that he cauſe to come bere 
from the day of the Holy Trinity in three weeks twelve, Oc. by 
whom, & c. and who neither, Sc. to recognize, £9c. becauſe as well, Ee. 


Liddiard and Creſwicke. 


1 


An Avowry for Damage-Feoſant in bis Freehold. 


ND the ſaid Francis by Andrew Innys his attorney comes and 
defends the force and injury when, Ec. and well avows the 

taking of the cattle aforeſaid in the ſaid place in which, c. and 
juſtly, &c. becauſe he ſays, that the ſame place in which, &c, is 
known, and at the ſaid time when, Cc. and long before was known, 
28 well by the name of Hannam's Common, as by the name of Han- 
zam's Heath, and contains, and at the ſame time when Sc. contained 
in itfelf 50 acres of paſture with the appurtenances in the faid 
pariſh of Bitten in the ſaid county of Glouceffer, which ſaid 50 acres 
of paſture with the appurtenances are, and at the ſaid time when, 
c. were the foil and Freehold of him the ſaid Francis; and becauſe 
the cattle aforeſaid at the ſaid time when, c. were in the ſaid place 
in which, Cc. eating up the graſs there then growing, and doing 
damage there, the ſame Francis in his own proper right well ayows 
the raking of the cattle aforeſaid in the ſaid place in which, wa 


* a 
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rify : wherefore he prays judgment, and a return of the eattle afore- 
ſaid, together with his damages, coſts and charges, in this behalf 
ſuſtained, according to the form of the ſtatute in ſuch caſe late] 
made and provided, to be adjudged to him, &c. | 


ſon before alledged, the taking of the cattle aforeſaid in the ſaid 
place in which, Oc. ought not to avow juſt, becauſe by proteſting 
that the ſame place in which Sc. at the ſaid time when, Cc. was 
not the freehold of him the ſaid Francis, as is above ſuppoſed; for 
plea, the ſaid John ſays, that long before the ſaid time of taking of the 
cattle aforeſaid in the ſaid place in which, &c. to wit, on the 2 iſt 
day of Auguſt in the 10th year of the reign of our lord Geo. 2. late 
- king of England, &c. Theodore Newton, K nt. was ſeiſed in his de- 


- HH m/e as of fee, of and in one meſſuage and 47 acres and half of land 
f arable, meadow and paſture, with the appurtenances, in Hannam and 
$ Bitten in the pariſh of Bitten aforeſaid in the count; 


aforeſaid ; and being ſo thereof ſeiſed, afterwards, to wit, on the 
21ſt day of Auguſt in the tenth year of the reign of our lord Geo, 2. 
e late king of England aboveſaid, at Bitton aforeſaid in the county) 


ſaid 47 acres and a half of land arable, meadow and. paſture, with 
the appurtenances, ' to I illiam Liddiard and Katherine his wife, and 
him the ſaid John Liddiard; To hold to the ſaid William Liddiard 


and the natural life of the longer liver of them, and after their deceaſe 


term of the natural life of him the ſaid John; by virtue of 
which ſaid demiſe the ſame William and Katherine afterwards of 
the ſaid meſſuage and the ſaid 47 acres and a half of land ara- 
ble, meadow and paſture, with the appurtenances, were ſeiſed in 
their demeſne as of freehold for the term of their lives and the life 


A of the longer liver of them, the remainder thereof after their deceaſe 
; to the ſaid John for the term of his life ſo as aforeſaid belonging; 
1 and the ſaid William and Katherine being ſo thereof ſeiſed, afterwards, 
2 to wit, on the firſt day of September in the Fa year of the reign of 
* our lord Geo, the ſecond, late king of England, Cc. at Bitten 
17 aforeſaid, in the county aforeſaid, died thereof ſeiſed; after 
7 F the death of which ſaid William and Katherine, he the ſaid John, as in 
1 his remainder aforeſaid, afterwards, to wit, on the ſaid firſt day of 
i) September in the 32d year of the reign of our lord Geo. the ſecond, 
C late king of England, &c, at Bitten aforeſaid, in the county 
aforeſaid, into the meſſuage —— aforeſaid and the ſaid 47 
bull acres and a half of land arable, meadow and paſture, with the ap- 


purtenances, by virtue of the demiſe aforeſaid entered, and was and 
is yet thereof ſeiſed. in his demeſne as of freehold for the term of his 
lifes. 


And the ſaid Fobn Liddiard ſays, that the ſaid Francis, for the rea- 


y WH — aforeſaid, demiſed the = — meſſuage aforeſaid and the 


and Katherine his wife for and during the term of their natural lives, 


the remainder thereof to the ſaid John Liddiard, for and during the 
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and juſtly, Ec ſo doing damage there: and this he is ready to vo- 
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life: and the ſame John farther ſays, that at the time of the demiſe 
' aforeſaid made, he the ſaid” Theodore Newton, and all thoſe whoſe 
eſtate the ſame Theodore then had of and in the ſaid meſſuage —. 
and 47 acres and a half of land arable, meadow and paſture, with 
the appurtenances, have had, and for time out of mind have been ac. 
cuſtomed to have, for themſelves, their farmers and tenants, of the 
ſaid meſſuage —— and the ſaid 47 acres and a half of land 
arable, meadow and paſture, with the appurtenances, common of 
paſture in the ſaid place in which, Cc. for all their commonable cattle 
in and upon. their tenements aforeſaid with the 'appurtenances, /evant 
and couchant every year at all times of the year, as to their tene- 
ments aforeſaid belonging and appertaining: by reaſon whereof 
the ſaid John, before the ſaid time when, &9c. to wit, on the gth day 
of September in the 33d year of the reign of our ſaid lord Geo, 2. 
late king, the cattle aforeſaid above ſpecified, being then the proper 
cattle of him the ſaid John, upon the ſaid 47 acres and a half of 
land arable, meadow and paſture, with the appurtenances, then /vant, 
and couchant, into the ſaid common called Hannam's Common, being 
the place in which, Cc. put, as he well might, to uſe his common 
aforeſaid ; and the ſaid Francis the ſaid cattle, to wit, the ſaid 30 
ſheep ſo in the ſaid place in which, c. put, feeding on the graſs 
there growing, and uſing the common of paſture of him the ſaid 
John there afterwards, at the ſaid time when, &c. to wit, on the 
1oth day of September in the 33d year aboveſaid, at Briton aforeſaid 
in the ſaid place in which, Cc. commonly called Hannam's Common, 
took and them unjuſtly detained, againſt ſurety. and pledges, in 
manner and form as the ſaid John above againſt him complains ; 
and this the ſame John is ready to verify: wherefore he prays judg- 
ment, and his damages by reaſon of the taking and unjuſt deten- 
tion of the cattle aforeſaid, to be adjudged to him, &c 


And the ſaid Francis Creſwicke as before, ſays, that the ſaid 50 
acres of paſture, called Hannam's Common, otherwiſe Hannam's Hath, 
are and at the ſaid time when, &c. were the ſoil and freehold of 
him the ſaid Francis; and becauſe the cattle aforeſaid at the ſaid 
time when, Cc. were in the ſaid place in which, £9c. eating up the 
graſs then there growing, and doing damage there, the ſaid Fraxcis 
the ſame cattle took, as he has aboye alledged ; without that, 
that the ſ:id Theodore, and all thoſe whoſe eſtate the ſame Theodor: 
then had of and in the ſaid meſſuage and 47 acres and a half of land 
arable, meadow and paſture, with the apputenances, have had, and 
from time out of mind have been accuſtomed to have, for themſelves, 
their farmers and tenants, of the ſaid meſſuage and the ſaid 47 acres 
and a half of land arable, meadow and paſture, with the appurte- 
nances, common of paſture in the ſaid place in which, Ec. for all 
their commonable cattle in and upon their tenements aforeſaid 
with the appurtenances, levant and couchant every year, at all times 
of the year, as to their tenements aforeſaid belonging and apper- 

tainings 


( 175 ) 


Sittings appointed in Lendon and Middleſex, before the Right 
Honourable Sir William De Grey, Knt. Lord Chief Juſtice 
of the Court of Common Pleas at Weſtminſter, in and after 
Eaſter Term, 1775. 


MipprEskx. Lox pom. 
Friday, — May 5 | Monday — May 8 
Thurſday, — 11 Friday, — 12 
. Thurſday, —— 18 | Friday, — 19 
; Monday, — 22 | Tueſday, — 23 
1 
. After term. | Aſter term. 
Tueſday, — May 30 } Wedneſday, — May 31 
e 
d 
15 
in 
d. dittings appointed in London and Middleſex, before the Right 
* Honourable William Lord Mansfield, Lord Chief Juſtice of 


the Court of King's Bench at Weſtminſter, in and after 
Eaſter Term, 1775. 


M1DDLESEX. LonDon. 
Tueſday, ——— May 9g | Wedneſday, — May 10 
Monday, — — I 5 Tueſday, Vi — 16 


dor. | | 

and Monday, — 22 | Tueſday — 23 
and 

ves, Friday, — 26 | Saturday, — 27 


After term. After term. 


Tueſday, — May 30 | Wedneſday, — May 31 
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taining, as the fail Fobn in bar to "the au y aforcfald hatt above 
alledged : and this he is ready to : wherefore he prays judg- 
ment and a return of the cattle „together with his darhigged;” | 
Cc. to be adjudged to him, Sc. N S445 7 


And the ſaid John Liddiard as before ſays, that the ſaid Theodore 
Newtm, and all thofe whoſe eſtate the fame Thetdere then Rad im the 
ſaid meſſuage and 47 actes and 7 half of land araBle; meadow and! 
paſture, with the appurtenmees, have had, and from time out of 
mind bave been accuſtomed to have, for themſelves, their farmers anti 
tenants, of the ſaid meſſuage and the 47 acres and a half of land 
arable, meadow and paſture, with the appurtenances, common of 
paſture in the ſaid place in which, Cc. for all their commonable 
cattle in and upon their tenements aforeſaid with the appurtenances, 
levant and couchant every year at all times of the year, as to their 
tenements aforeſaid belonging and appertaining, in mannet and form 
2s he the ſaid John Liddiard has above alledged': and tits he prays may 
be en of by the country: and the ſuid Francis does ſo likewiſe © 
therefore the ſheriff is commanded, that he cauſe to come before the 
Lord the King on the octave of St. Hilary wheteſoever, &c. twelve, 
Cc. by whom, Ec. and who neither, c. to tecoguze, &c, becauſe 
as well, &c, The ſame day is given to the parties aforeſaid, Wc, 


A. Plea in bar to an Avorory, that the Plaintiff tendered 1% the 
Defendant fuyficient amends for tht Damages Feafant. ' 


ND the ſaid A. pleads, that the ſaid C. by reaſon ob any thi 

above alledged, ought not to avow the taking of the cattle-an 
chattels aforeſaid in the ſaid place wherein, &c,. to be jaſt (or evght 
net to juflify) becauſe he ſays, that after the ſaid C. had taken the. 
cattle and chattels in the place aforeſaid, (to wit, [on ſuch a day and 
year] at W. aforeſaid, he the ſaid A. tendered to the ſaid C. 6s. 8d. - 
which were ſufficient amends for the damages done to him in the ſaid 
place wherein, Q. which 6. 8 d. he then and there totally refuſed to 
accept, and unjuſtly detained the cattle and chattels aforeſaid, againſt 
ſureties and pledges, &c. until, 8c, as he the ſaid A. does above com 
plain againſt him; and this he is ceady to verify, 1 


Wherefore, in 2s much as the ſaid C. does above acknowledge the 
taking of the ſaid cattle and chatrels in the ſaid plate whetein, &c. 
he the ſaid A. prays judgment and his damages, occaſioned by the 
taking and unjuſtly detainiag of the cattle and charrels aforefaid, to 
be adjudged to him, &c. 


And the ſaid C. proteſting, that the br. 8 d. were rot ſufficient” 
zmendz for the damages aforeſaid” done to the tald C. in the fait? 
23 tA place 
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place where, Ec. for. plea ſays, that the ſaid A. did not tender to the 
ſaid C. the ſaid 6 s. 8 d. for the damage done in the ſaid place where, 
c. as the ſaid 4. has above alledged and this he is ready to verify; 
wherefore he prays judgment, and a return of the cattle aud chartel; 
to be adjudged to him, &9c. Mm | 


And the ſaid 4. as before ſays, that he did tender to the (aid C. 

the ſaid 65. 8 d. for the ſaid damages done him in the ſaid place where, 
&c. as he has above alledged ; and this he prays may be inquired of 

by. the country. es, Jug | | 


Avowry where the Defendant traverſes the Place, Ce. 


ND the ſaid H. by J. T. his attorney comes and defends the 
F force and injury when, Sc. and pleads, that in the ſaid county of 
5 — there is a place called A - D and 
another place called 1 — in E- and another place called 
M_—— 7 in E aforeſaid ; without that, that in the 
ſaid vill of K-——— there js, or at the ſaid time when, &c. was, any 
place called or known by the name of N. — only, and that he, 
at the ſaid time when the ſaid cattle is ſuppoſed to have been taken, 
took the ſaid ſix oxen and eight cows above ſpecified in the ſaid 
declaration, and alſo an horſe of the ſaid (plarntrf)) does above ſup- 
poſe by his ſaid declaration, of all and ſingular which cattle aforeſaid, 
one Sir P. E. Knut. then ſheriff of the ſaid county of D-—— granted 
a Replevin to the ſaid (plarntsf) upon his plaint thereon ; and this he 
is ready to verify; wherefore he prays judgment of the declaration 
aforeſaid,” and to have a return of all and fingular the cattle afore- 
ſaid ; and the ſaid ( Defendant) as bailiff to 7. B. well acknowledges 
the taking of the ſaid ſix oxen, eight cows, and one horſe, in the ſaid 
place called M=——— 5 and juſtly, Oc. becauſe he ſays, 


Plea. 


A ND the ſaid R. C. pleads, that the ſaid 7. L. ought to avow 
the taking of the cattle aforeſaid in the ſaid place in which, &c. 
to be juſt, for the reaſon above alledged, nor ought they the ſaid 4. 
I. and T. L. as bailiffs to the ſaid 7. L. to acknowledge the 
taking of the cattle aforeſaid in the ſaid place in which, &c, to be 
juſt, for the ſame reaſon, becauſe he ſays, that he the ſaid R. P. at 
the ſaid time when, Cc. was, and long before had been poſſeſſed of 
and in a cloſe of paſture in B —— aforeſaid, near adjoining 
to the ſaid place called P=————, in which, C.. and further, 2 
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aid R. P. ſays, that the fad T. Z. and all thoſe whole eftates he. the 


ſaid T. L. now has, and at the ſame time when, Oc. had, of and in 


the cloſe aforeſaid called P. in which c. for ſo long a time as there 


is no remembrance of any man to the contrary, have made andrepairey, 
and have been uſed and accuſtomed to make and repair the hedges 


and fences between the ſaid eloſe aforeſaid called p in 
which, Cc, and the ſaid cloſe of paſture of the ſaid R. and the faid 
R. further ſays, that before and at the time when, c. the hedges and 


fences between the ſaid cloſe in which, c. and the ſaid cloſe of 
paſture of the ſaid R. P. were broken, laid open, and in great decay 
for want of repairing them, by which means the cattle of the ſaid R. 
being thentofore put into his ſaid cloſes. of paſture, afterwards, and 
before the ſaid time when, Sc. that is to ſay, upon the —— day of 
February in the —— year aforeſaid, eſcaped out of the cloſe of the 
ſaid R. and by the hedges and fences aforeſaid being broken, entered 
into the ſaid cloſe in which, Cc. and there remained until they the 
ſaid T. L. A. V. and T. afterwards and before that the ſaid R. had 
or could have any notice of the ſaid cattle's being in the ſaid place, 
in which, &c, (to wit) at the ſaid time when, Cc. took the ſaid cattle 
in the ſaid place in which, Cc. and unjuſtly detained them againſt 
ſuteties and pledges, in manner and form as the. ſaid R. does 
above complain thereof againſt them; and this he is ready to verify; 
wherefore, and inaſmuch as the ſaid T. A. M. and J. do above ac- 
knowledge the taking and detaining of the cattle aforeſaid, he the 


ſaid R. P. prays judgment, occaſioned, by the taking and unjuſtly 


detaining of the catile aforeſaid, to be adjudged to him, &c. 


To this plea in bar of the avowry the defendant demurred, and 
the plaintiff joined in demurrer, and judgment was given in the Com- 
mon Ple: s for the defendant, that the plaintiffs plea in ber was not 
good ; upon which a writ of error was brought, and the counſel 


for the plaintiff in error argued, that the judgment was erroneous, 


and that the cattle could not be diſtrained, becauſe they eſcaped for 
the default of fences, which upon the face of the record ought to 
have been repaired by the defendant L. But notwithſtanding this 
the judgment was affirmed, and the. court relied much upon the caſe 
in 10 H. 7. 21. B. where it is ſaid, that if the cattle eſcape into any 
land, and the lord diſtrains them, ſuch diftreſs is good, and that it is 
not material whether they were /evant and couchant. or not; but 
Saunders in the report of the caſe takes notice, that this caſe, in his 
opinion, was hard to be maintained; for, ſays he, there is a vaſt 
difference between a lord's diſtraining within his ſeigniory and a 
leſſor's diſtraining for rent reſerved upon his own leaſe; for the lord 
has nothing to do with the land or the fences, and ſo it is nat 
material to him whether the fences are in repair or not 3 but it is 
otherwiſe of a leſſor, for he himſelf ought to repair the fences, or to / 
take care that his tenant repairs _ for otherwiſe he would take 
1Aaz an 
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2s advantage of his ewn wrong, which would be inconvenient ;: and 
this diſtinction (ſays he) ſeems to be warranted by the books of 

+ +++ Staind 317, 318. 22 Ed. 4. 49. . 7 H. 3. 1. 
45 H. 7+ 17. be 


But if the cattle eſcape into the land without any default of the 
ſences, or that the tenant of the land is not bound to repair thoſe 
ences, for default whereof the cattle eſcape and are diſtrained, it is 

not material 40 the lord or Jefſar, whether they are /ruant and couchant 
t not. | 


Note. The caſe of R. and O. reported in 1 Brownl. 170. and in 
Hhb. 265. ſoems to favour this opinion of Saunders; there the de- 
. endant avowed for rent referved upon a leaſe for life, and the 
plaintiff in his plea in bar to the avowry ſhews, that the place in 
which c. did adjoin to the plaintiffs cloſe, and that the cattle, 
-againſt the plaintiff's will, did eſcape into the other cloſe, and that 
-he-did preſently follow the cattle, and before he could drive them out 
ef the clofe, the defendant diftrained them. The court held, that in 
as much as the beaſts were always in the plaiutiff's poſſeſſion, and in 
this view the defendant could not diſtrain thoſe cattle as the cattle 
of a ſtranger; but if he had permitted the beaſts to have remained 
chere by any ſpace of time, tho? they had not been levant and couchent 
the leſſor might have diſtrained them as the beaſts of a ftranger. In 
the report of this caſe in Hob. the opinion of the court does not 
appear, for it is there ſaid, the caſe had been ſomewhat better for the 
tenant ought to maintain the fences, 


—_ = um 


L. againſt u. 


5 — . (eo wit) T. . late of T-—— in the county 
* aforeſaid, yeoman, was attached to anſwer to . L. Gent. of 
. *n plea of treſpaſs upon the caſe, Cc. And whereupon the faid .. 
by A. B. his attorney complains, that whereas on the —— of Ma 
in the —— year of the reign of the lord Geo. 2d and long before, and 
continually afterward until now, he thefaid *. L. was ſeiſed, and yet b 
now ſeiſed, of and in one cloſe of land, with the appurtenances, called 
2 — lying and being in the pariſh of 7 afore- 
faid, and of one cloſe of meadow, with the appurtenances, called 
6— 1 „ lying and being in the pariſh aforeſaid, and next 
adjoining to the ſaid cloſe called L —, in his demeſne as 0 
fee ; and he the ſaid . L. and all thoſe whoſe eftate he the ſaid V. I. 
mow has, and for all that time had of and in the tenements aforeſaid, 
wich the appurtenances, from time whereof the memory of man is not 
to the contrary, have had, and 'have been uſed and accuſtomed to 
$3 LGH 82 ; | | *- | bave, 
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have, 2 certaja way, a8 well a footway' as an haxſeway, and ger bir 
carts and carriages from the King's common highway in the wan 
of T— —7- aforeſaid; which ſaid King's Way leads hetmsen 
the towns-of 7 _ afgaeſaid and i τi. in the gn 
aforeſaid, in, by and through a certain place called . Wham 
Le —_— lying within the patiſn of T——-—=. afaraſaid, and ſo 
unto and into à certain other ,place called . -, and 
from thence unto and into the ſaid cloſe called dear and 
backwards from that claſe unto the King's way isforeſajd, every. years 
at all times of the year through the way atorefaid, is lam afor- 
ſaid deſcribed, as to bis tenements aforeſaid, wich dhe appurtenances, 

belonging: nevertheleſs the ſaid 7. nat beiag igvorant of the 
premiſſes, but contriving and fraudulently intending him the ſaid #, 
L. in this behalf unjuſtly to aggrieve and to hinder, and, as much 
as he could, to deprive him the ſeid I/. L. of the uv gf his gray 
aforeſaid, on che — day of May in the year aboveſaidy,: with 
his earts and carriages, to wit, with the wheels thereaf, the way 
aforeſaid in the ſaid place called 3 1 .. innſ0- 
much ſpoiled and damaged, that the ſaid way there became of ao uſe 
to him the ſaid V. IL. and to the damage of him the faid V. L. of 
20 l. and thereupon be brings ſuit, Qc. | 


And the ſaid T. by R. J. his attorney comes and defends the force 
and injury when, tc. and ſays, that the ſaid J ought not to have 
his ſaid action againſt him, becauſe proteſting that the declaration 
aforeſaid, and the matter in the ſame contained, are not ſufficient im 
Jaw to have the ſaid action of the ſaid V to be maintained againt 
him the ſaid T. nevertheleſs for plea the ſaid T. ſays; that one V. . 
gent. on the ſaid — day of Aay in the —— year aboveſaid, and lo 
before and continually afterwards until now was ſeiſed, and yet 4s 
ſeiſed, of and in one cloſe of land catled B—— (LC, with 
the appurtenances, in the pariſh of 7 aforeſaid, in his demeſae 
as of fee; and that he the ſaid /. V. and all thoſe whoſe eſtate he 
has, and for that time had, of and in his cloſe aforeſaid, wich the 
appurtenances, from time whereof the memory of man is not to the 
contrary, have uſed, and had, and have been accuſtomed to wie ant 
have a certain way, as well a horſeway as a footway, and for their 
carts and carriages from the ſaid King's common way in 7 
aforeſaid, in the declaration aforeſaid above ſpecified, in, by, and 
through the ſaid place called B—— W-—— , aud from thence 
unto, and into the ſaid cloſe of him, the ſaid . F. called B—— 
— C—, and fo backward from the fame cloſe called B—— 
C>——=, through the ſame way unto the King's common way 
aforeſaid, in T-— aforeſaid in every year, at all times of the year, 
at his will and pleaſure ; by which the ſaid T. as ſervant of the afoze- 
laid . J. and by his command, on the ſaid —— day of May in the 
wear aboveſaid, with the carts and carriages of him the faid V. 
V. from the King's common way aſo.ciaid, in, by and chrough the 


as 


\ 
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- aid place called B—— W—— C——, and ſo back again, went, 
returned and paſſed by the way aforeſaid in form aforeſaid deſcri- 
' bed, uſing that way, as it was well lawful for him to do; and fo 
dy going, returning and paſſing in, by, and through the ſame way 
be the ſaid T. the ſoil of that way in the ſaid place called 5 
1 with the wheels of thoſe carts and carriages a 
little ſubverted, doing as little damage as he could in that way, 
which are the ſame ſpoiling and damaging of the aforeſaid way in 
the ſaid place called B—— J/—— L——, whereof the aforeſaid 
MA. L. above himſelf now complains ; and this he is ready to verify: 
wherefore he prays judgment if the aforeſaid M. L. ought to have 
his ſaid action againſt him the ſaid T. &c. 


And the ſaid V. L. ſays, that he by any thing before alledyed he 
ought not to be barred from having his ſaid action thereof againſt 
the ſaid T. becauſe he ſays, that well and true it is that the ſaid /. 
V. gent. on the ſaid —— day of May in the—— year aboveſaid, and 

long before, and continually afterwards until now was ſeiſed, and 
yet is ſeiſed of, and in the ſaid cloſe of Jand called B W— 
C „ with the appurtenances, in the pariſh of 7 afore- 
ſaid, in his demeſne as of fee; and that he the ſaid V. V. and all 
thoſe whoſe eſtate he hath, and for the time aforeſaid had of and in 
the cloſe aforeſaid, with the appurtenances, from time whereof the 
memory of man is not to the contrary, have uſed and had, and haye 
been accuſtomed to uſe and have a certain way, as well a horſeway 
as a footway, for his carts and carriages, from the ſaid King's com- 
mon way in T—-— aforeſaid, in the declaration above ſpecified, in, 
by, and through the ſaid place called B W—— C—=, and 

' ſo backward from the ſaid cloſe called B W=—— C——, by the 

. ſame way unto the King's common way aforeſaid, in T- afore- 
ſaid, in every year, at all times of the year, at his will and pleaſure, 
as the ſaid T, above in pleading thereof hath alledged : but he the 
faid W. L. further ſaith, that the (aid T. in uſing the way aforeſaid 
with his carts and carriages aforeſaid from the King's common way 
aforeſaid, in, by and through the ſaid place called B WP —— 
J.—, and from thence unto, and into the ſaid cloſe called B 
7 C——, and beyond the ſaid cloſe called B W—— 
Ct, into a certain other cloſe of him the ſaid V. J. there called 
H—— L——, and fo backward from the ſaid cloſe called 
L—— unto the ſaid cloſe called B— J/— C— aforeſaid, and ſo 
unto the King's way aforeſaid through the way aforeſaid, in form 
aforeſaid deſcribed, unjuſtly and contrary to the form of the preſeiip- 
tion aforeſaid, went, returned and journeyed in going to the ſaid cloſe 
called L—, and from thence by returning with his carts and 
carriages aforeſaid in form aforeſaid, aud by the way aforeſaid, to 
wit, with the wheels of his carts and carriages aforeſaid, the way 
aforeſaid in the ſaid place called B— 1 — L—, inſomech ſpoiled 


and damaged that the ſaid way there became of no uſe to him 7 
al 


—_ __——— x 


4 V. L. as be the fold d, L., hath thereof deckered againk him 


and this he is ready to verify: wherefore he prays judgment and 


damages, by occaſion of the premiſſes, to be adjudged to him, . 
And the ſaid T. for that the faid . L. above hath acknowledged 


that the ſaid /. V. and all thoſe whoſe eſtate he hath, and had as 
before ſet forth, of, and in his cloſe aforeſaid called B—— Wome 


C-—, with the appurtenances, from time whereof the memory of 


man is not to the contrary, have uſed, and had, and have been ac- 
cuſtomed to uſe and have the way aforeſaid leading between the- 
King's common way aforeſaid, and that cloſe, by, and through the 


ſaid place called B=——— . „ in every year, at all 
times of the year, at his will and pleaſure, as the ſaid T. above 
hath alledged ; and ſo the way aforeſaid by and through the ſaid 


place called B-—— — L-—, doth not belong to the ſaid 
tenements of the ſaid V. L. only as he hath above ſuppoſed ; and for 
that it was well lawful, and is lawful for bim the ſaid JF. J. 
being in the ſaid cloſe called B__— — ——. from 


thence into his ſaid other cloſe called 
backward from thence into the ſaid cloſe called B 
C 


— 


prays judgment, c. 


Demurrer, and joinder in demurrer. 


H. againſt B. and others, 3 


YVorkfbire, (to wit) R B. late of 8 in the county aforeſaid, 

* yeoman, G, B, late of G. in the county 
aforeſaid, yeoman, J. T. late of S — aforeſaid in the county 
aforeſaid, yeoman, and G. T. late of & aforeſaid in the county 
aforeſaid, yeoman, were ſummoned to anſwer to MH. H. widow, of a 
plea wherefore they took the cattle of her the ſaid MH. and unjuſtly 
detained them againſt gages and pledges, &c, 


And whereupon the ſaid M. by J. D. her attorney complains, 
that the aforeſaid R. G. J. T. and G. on the day of November 
In the —— year of the reign of the lord the now King, at 7 
n 2a certain place there called the S 


„ took the cattle of bur 


the ſaid M. to wit, four borſes, and unjuſtly detained them, againſt 


ages and pledges, until, &c, 


Whereupon ſhe ſaith that ſhe is injured, and hath damage to the 
aue of 301. and thereupon ſhe brings ſuit, Cc. 


And 
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J, and 


„to go and return at his will and pleaſute, and this without 
any damage whatſoever to be done to any perſon thereby, as before 


| 
| 
| 
| 
| 
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Ard the aforeſaid” R. F. G, B. J. T. and G. J. by N. B. their 
attorney, come and defend the force and injury when, &c. and az 
bailiffs of R. K. gent. executot of the laſt will of = K. Efq 5 deceaſed, 
well acknowledge the taking of the cattle aforeſaid, in the ſaid place 
in which c. and! juſtly, c. bueaule they ſay, that the ſame place 
in wich the taking of the cattle aforeſaid is ſuppoſed to be done 
contain, and at the ſaid time when the taking of thoſe cattle; is 
ſappoſed to be done; did contain in itſolf one ſtable with the appur- 
tonances, in T-—— aforeſaid, which ſaid ftable with the appurte- 
nagtes, is, and at the ſaid time when, Sc. and alſo from time where. 
of the memory of man is not to the contrary, hath been parcel of the 
manor of 7, otherwiſe 7 —, with the appurtenances, 
in the county afoteſaid; of which ſaid manor, with the appurtenan- 
cesy whereof the ſuid place in which, Sc. is, and at the ſaid time 
when, Cc. was, and alſo for all the time aforeſaid hath been parcel, 
the Night Honouradte/ V. late Earl of . — deceaſed; in his life- 
time ſong before the ſaid time when; Wea to wir, on the — day of 
— in the — year of the reign of the lord George the ſecond, 
late King of England, &c. (among other things) was ſeiſed in his 
demeſne as of fee; and being ſo ſeiſed thereof, the ſaid late Earl after- 
wards: m his life-time, and before the ſaid time when, Cc. to wit, 
on the ſaid. — day of — in the — year of the reign of the 
lord the late King aboveſaid; at T. aforeſaid, by his certain 
writing indented, then and there made between the ſaid late Earl, 
by the name of Right honourable” N Kerl of . — Knight of the 
| moſt noble Order of the Garter, and one of his Majeſty's privy 
council, of the one part, and the ſaid F. K. in his life-time, by the 
by the name of F. K. of St. P C— 6 in the county 
of 1M Eſq; of the other part; one part of which, ſealed with 
the ſea] of the ſaid late Earl, the aforeſaid R. B. G. J. and G. bring 
here into court, the date whereof is the ſame day and year, for and 
in conſideration of the good and faithful ſervice of the aforeſaid F K. 
then done, and then afterwards to be done and performed, for the 
ſzid late Earl, and alſo of five ſhillings of good and lawfu) money of 


0 


E to him the ſaid late Earl then in hand paid, and for divers if 
other good cauſes and conſiderations him thereurfto meg, had T 
given and granted, and by the ſame writing indeated for himſelf and of 
bis heirs gave and granted to the ſaid F. X. 4 certain annuity ot 1 
yearly rent- charge of ſixty- pounds of good and lawful money of ne 
5. — t, to be iſſuing and payable out of all that manor or lordſhip 
of T-—, otherwife 7 aforeſaid, with all and ſingular its 
rights, members and appurtenances, in the aforefaid county of Y— of 
and out of alt and ſingular the meſſuages, cottages, lands, tenements Wi . 
and hereditaments whatſoever within the towns, villages, pariſhes, yea 


hamlets, precincts, or territories of C, W. — 


and B 


5 
, and every or any of them in the ſaid county of , 


and out of all and ſingulat the meſſuages, cortages, houſes, edifices, 
buildings, barns, ſtables, orchards, gardens, lands, tenements, mes 
I 


dow, 
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dows, paſtures, feedings, commons, common of paſture, moors, mar- 
ſhes, rents, reverſions, ſervices, profits, commodities, emoluments, 
and hereditaments whatſoever, with the appurtenances to the ſaid 
mador or lordſhip belonging, or before uſed, taken, reputed, occupied 
or enjoyed as part or parcel thereof ; To have, and to hold, yearly to 
receive, perceive and take. the ſaid N or yearly rent- charge of 
60 1. to him the ſaid F. X. and his affigns, from and immediately after 
the date of the ſame writing, for and during the term of his natural 
life, to be paid at the two feaſts or days of payment of rent in the year, 
that is to ſay, at the feaſt of , and the feaſt of Saint —— the 
biſhop in winter, by equal portions. | 


The firſt payment to begin and be made upon the feaſt of — 
next enſuing the date of the ſaid writing. Sec 


And if it ſhould happen that the ſaid annuity or yearly rent- charge 
of 601. or any part thereof, ſhould be in arrear or unpaid in part or 
in the whole for the ſpace of 20 days next after any of the ſaid feaſts 
in which it ought to be paid as aforeſaid, being lawfully demanded, that 
then and in ſuch Faſe it ſhould be lawful, to and for the ſaid F. K. or 
his aſſigns, into the ſaid manor or lotdſhip, lands, tenements and here- 
ditaments before mentioned, or into any part or parcel thereof, to enter 
and diſtrain fer the ſaid annuity or yearly rent-charge of 60 l. or ſuch 


part thereof as ſhould happen to be in arrear and unpaid. N 


And the diſtreſs or diſtreſſes then and there found, to take, lead, 
chaſe and carry away and impound, and impounded to detain and keep 
until he or they ſhould be fully ſatisfied and paid the ſaid annual rent 
and arrearages thereof, if any ſhould be, as by the ſaid writing in- 


dented here brought into court (among other things) is more fully 
manifeſt and appears. . | | 


By virtue of which ſaid gift and grant, the ſaid F. X. was ſeiſed of 
the aforeſaid annuity or yearly rent of 60 J. in his demeſne as of free- 
bold for the term of his life, and thereupon being ſo ſeiſed of the rent 
aforeſaid, the ſaid F. K. afterwards and long before the ſaid time when, 
to wit, on the ——— day of in the year of the reign 
of the lord G. the now King of England, Ic. at T. aforeſaid 
made his laſt will and teſtament in writing, and by the ſame will made 
and appointed the ſaid R. X. ſole executor thereof. 


And afterwards and after the feaſt of in the ——— year 
of the reign ot the ſaid lotd the King aboveſaid, and before the ſaid 
time when, Ce. to wit, on the — day of - in the ſame 
year at T=— aforeſaid the ſaid F. XK. died ſeiſed of ſuch his eſtate of 
and in the rent afereſaid; after whoſe death, and before the ſaid time 
when, Sc. to wit, on the —— day of in the year above- 
laid, at T. aforeſaid, the ſaid R. K. took upon himſelf the burthen 

24 t B b of 


186 The Paattice of Diſtreſs and Replevin.. 


of the execution of the will aforeſaid, and proved the ſame will ac. 
cording to the Eccleſiaſtical laws of this kingdom of England, and the 
ſaid R. was executor of the will aforeſaid at the time when, Cc. and 
always after the death of the ſaid F. K. hitherto hath been, and yet 


is ſo. | 


And becauſe of the rent aforeſaid for 17 years, ending at 
the ſaid feaſt of in the year aboveſaid tothe ſaid F, 
X. in his life-time, and to the ſaid R. X. after the death of him the 


' ſaid F. for the ſpace of 20 days next after that feaſt at the ſame 


time when, &c, were in arrear and unpaid, they the ſaid R. B. G. B. 
J. T. and G. as bailiffs of the ſaid R. K. executor of the ſaid will 
of the ſaid F. well acknowledge the taking of the cattle aforeſaid in 
the ſaid place when, c. 


And juſtly, Sc. in parcel of the lands and tenements aforeſaid 


(as a diftreſs of the ſaid R. K. as executor of the ſaid will of the ſaid 


F. XK. in form aforeſaid, according to the form of the ſtatute in ſuch 
caſe made and provided) charged and bound for the ſaid —— gf 
the rent aforeſaid ſo being in arrear, 


And the ſaid R. B. G. J. and G. bring here into court the letters 
teſtamentary of the ſaid F. K. whereby it ſufficiently appears to the 
court here that the ſaid R. X. is executor of the will aforeſaid, and 
ought to have the adminiſtration, Ec. 


And the ſaid M. H, ſays, that the ſaid conuſance of the afore- 
ſaid R. G. J. and G. above made, and the matter in the ſame con- 
tained, are not ſufficient in law for them juſtly to acknowledge the 
taking of the cattle aforeſaid in the ſaid place in which, Cc. and that 
ſhe to that conuſance in manner and form aforeſaid made, hath no 
neceſſity, nor is ſhe bound by the law of the land to anſwer ; and this 
the is ready to verify. 


Wherefore for want of a ſufficient conuſance in this behalf the 
aforeſaid M. H. prays judgment and her damages, by occsfion of the 
taking and unjuſtly detaining the ſaid cattle, to be adjudged to her, 

e. 


And for cauſe of demurrer in law upon the ſaid conuſance the 
ſaid M. according to the form of the ſtatute in ſuch caſe made and 
provided, ſhews, and to the court demonſtrates this cauſe following 
to wit, for that it does not appear by the ſaid conuſance that the 


ſaid —— werte ever demanded, or that any part thereof was ev 
demanded, &c. 


| And che ſaid R. B. G. B. J. Y. and G. T. ſhewn ſufficient 
matter in law in their cognizance to acknowledge juſtly the g 
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of the cattle aforeſaid in the ſaid place in which, &c. as they have above 
N alledged, which they are ready to prove; which ſaid matter the ſaid 
t M. H. has not denied, nor in any manner anſwered to it, but that 


ayerment has wholly refuſed to admit, therefore pray they judgment 
and a return of the cattle aforeſaid, together with their damages, coſts 
t and charges by them about their ſuit in this behalf Jaid out, according 
p to the form of the ſtatute, to be adjudged to them, &c, 

he | 


ill Directions for entering an Inquiſition in Replevin, according to | 
in Statute of 17 Car. 2. on @ judgment for the Avowant on ; 
a Demurrer, wherq a writ of Inquiry was awarded lo inquire 

1 of the value of the Diſtreſs, and a Judgment thereon. 

aid | 

10h T which da weft T. S. (i.e. the plaintiff) comes before our 

of lord the King t W— » by his attorney aforeſaid, and the 
ſheriff (to wit) J. A. Eſq; returns an inquiſition taken before, him at 
the caſtle of Y- in the county aforeſaid, on the 

ters day of in the ———— year of the reign of his preſent 


the Majeſty, whereby it is found that the ſaid fix hogſheads of allum, 
and at the time of the taking thereof, were worth — 


— 


For the value of the ſaid ſix hogſheads of allum, part of the ſaid 


ore- rent being in arrear as aforeſaid, found by the ſaid inquiſition in 
on- manner aforeſaid, and his damages ſuſtained by reaſon of the premiſ- 
the ſes here adjudged by the ſaid court of our ſaid ſovereign lord the 
that King,, according to the form of the ſtatute in ſuch cale made and 


| no provided, to the ſaid T, R. to — with his conſent, for his expen- 
this ces and coſts laid out by him about his ſuit in this cauſe, which ſaid 
value, expences and coſts, do in the whole amount and be the 
laid 7. M. amerced, &c. | 


2 Wr ao ̃ͤ ˙ůmÜTr1 . T ²˙ ( ... Ä 
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An Inquifition and Judgment on the ſame Statute on a Fudg- 
ment on a Demurrer for the Avowant, and a Writ to __— of 


e the the Monies in Arrear, and of the Value of the Diſtreſs, and Tudg- 
r and ment thereon. 

Wing; 

t the 


ND thereupon they the ſaid T, J. V. and T. according to the 
A form of the ſtatute in ſuch caſe made and provided, pray bis 
Majeſty's writ to be ditected to the ſheriff of the county atorelaid, to 
Inquire what monies were in arrear for the reat aforeſaid, at the time 
of the diſtreſs made as aforeſaid, and the value [or price] of the 
cattle taken ; therefore the ſheriff is commanded that by the oath of 
twelve good and lawful men of his bailiwick he diligently inquire 
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what ſums of money were in arrear for the rent aforeſaid at the time 
of the diſtreſs made, and what was the value of the cattle diſtrained 
according to the true value thereof. 


And the inquiſition which, &r. the ſheriff ſhould return, or make 
appear here in three weeks from the day of St. Michael, under the 
* ſeal, &c. and the ſeals, Cc. at which day T. 4. V. and T. came here 
by their ſaid attorney, and the ſheriff, (to wit) R. M. Eſq; now 
returns an Inquiſition taken before him at the caſtle of 
in the county aforeſaid, on the day of laſt paſt, by 
oath of twelve good and lawful men, whereby it is found that the 
ſaid ſums of the money in arrear ſor the rent aforeſaid, to the (aid 
T. I. at the time of the diſtreſs were — and that the cattle diſtrain- 
ed, according to the true value [or price] thereof, were worth —— 


Therefore it is adjudged, that the ſaid T. A. W. and T, do 
recover againſt the ſaid R. P. the ſaid for the value of the 
cattle aforeſaid, being part of the rent in arrear as aforeſaid, found 
by the ſaid inquiſition in the manner aforeſaid, and his damages 
by reaſon of the premiſſes, by this court adjudged to the ſaid T. 4, 

and T. at their requeſt, by the diſcretion of the juſtices here, for 
his expences and coſts laid out by them in this ſuit, according to the 
form of the ſtatute in ſuch caſe made and provided, to — which 
value, expences and coſts, do in the whole amount to — Oc. 


FORMSeFfWRITS. 


Relorno Habendo. 


(GEORGE the Third, &c. To the ſheriff of greeting : 

Whereas J. S. late of the pariſh of = in your county, 
Eſq; was ſummoned to be in out court before us, to anſwer to V. 
P. Eſq; of a plea (or in an action) wherefore on the ———— d 
of in the ———-year of our reign, at the pariſh of —— 
in your county, in a certain place there, called a — in 
— he took the goods and chattels of the ſaid . (to wit) 
one bed, one bedſtead, Qc and unjuſtly detained them againſt ſute- 
ties and pledges, until, &c. 


And the ſaid J. S. came into our ſame court before us, and alledg- 
ed and pleaded, that the ſame V. ought not to have or maintail 
his ſaid action thereof againſt him, becauſe he ſaid, that as to the 
one bed, one bedſtead, part of the goods and chattels aforeſaid it 
the ſaid declaration mentioned, that the property at the ſaid uy 
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verify. 


And as to one couch, ten books, c. the reſidue of the ſaid goods 
and chattels in the declaration of the ſaid V. mentioned, the ſaid 
J. pleaded, that at the time of taking thoſe goods and chattels the 
property was in and belonged to one R. F. without that, that the 
property of the ſaid reſidue of the goods and chattels in the decla- 
ration mentioned, at the time when, &c. was the property of the 
ſaid V. as by the ſaid declaration above was ſuppoſed; and this he 
was ready to verify and prove; wherefore he prayed judgment, if 
the aforeſaid V. ought to have or maintain bis ſaid action againſt 
him for the ſame, &c. 


And he alſo prayed a return to be adjudged to him of all the goods 


and chattels aforeſaid, together with his damages, expences and coſts . 


Jaid out by him about his ſuit in that behalf. 


And the ſaid JF. replied, that the plea of the ſaid J. above pleaded, 
and the matter therein contained, were not ſufficient in law to pre- 
clude the ſaid V. from having his ſaid action againſt the ſaid J. for 
the ſame, and that he was not under a neceſſity, nor was bound by 
the law of the land to anſwer in any manner to that plea, in the man- 
ner and form as the ſame was pleaded ; which he was ready to verify. 


Wherefore, for want of a ſufficient anſwer in that behalf, he the 
ſaid W. prayed judgment, and his damages occaſioned by the taking 


and unjuſtly detaining the goods and chattels, to be adjudged to 
him, &c. | 


And the ſaid J. rejoined, that the plea aforeſaid by him pleaded 
in the manner and form aforeſaid, and the matters therein contained, 
were good and ſufficient in law to preclude the faid W. from having 
his action aforeſaid thereof againſt the ſaid F. which plea, and the 


matters therein contained, he the ſaid J. was ready to verify and prove, 
az the court ſhould require. 


And becauſe the ſaid V. had not anſwered to that plea, nor in 
any wiſe had denied the ſame, he the ſaid F. as above prayed judg- 
ment, and a return of all and ſingular the goods and chattels afore- 
ſaid, together with his damages, Cc. to be adjudged to him, &c, 


And ſuch proceedings were thereupon had in our ſame court be- 
fore us, that it was adjudged, that the ſaid plea by him the ſaid 
7. above pleaded, and the matters therein contained, were good and 
ſufficient in law to preclude the aforeſaid V. from having his ſaid 
action againſt the ſaid F, and it was alſo conſidered by our ſame 
court before us, that the ſaid V. ſhould take nothing by his ſaid 


writ, 
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writ, but for his falfe claim therein ſhould be in mercy, (or amerced) 
c. and that the aforeſaid J. S. ſhould go thereof without a day, 
(or ſhould for ever be diſmiſſed the court), Qc. and that he ſhould have a 
return of the goods and chattels aforeſaid, to be delivered to him for 
ever irreplegiable, | | 


And further, it was conſidered in our ſaid court before us, that the 
aforefaid J. ought to recover his damages againſt the ſaid W. by rea- 
fon of the premiſſes: therefore we command you, that without 
delay, you cauſe the ſaid J. to have a return of the goods and chat. 
tels irreplegiable, and that you ſhall not deliver thoſe things of which 
you have made mention, which belong to the complaint of the (aid 
M. without our writ, which ſhall expreſly mention the ſaid judgment; 
and in what manner you ſhall execute this writ, do you make appear 
to us, whereſoever we ſhall then be in Great Britain, on (the return of 
the writ). 


We command you likewiſe, that by the oath of 12 honeſt and 
Jawful men of your bailiwick, according to the form of the ftatute 
in that caſe made and provided, you diligently inquire what damages 
the faid 7. has ſuſtained, as well by reaſon of the premiſſes, as for 
his expences and coſts laid out by him about his ſuit in that behalf; 
and the inquiſition which you ſhall take thereon do you return to us 
at the day aforeſaid, whereſoever we ſhall then be in Great Britain, 
under your ſeal, and the ſeals of thoſe by whoſe oath you ſhall take 
ſuch inquiſition, together with this our writ to you ditected for that 
purpoſe. Witneſs Vm. Lord Mansfield, c. 


The Return of a Retorn” Habend' and a Writ of Enquiry by tht 
Bailiff of the Liberty, and a Non omittas and a Capias 
awarded. 


T which day comes here the ſaid defendant by his attorney 
A aforeſaid, and the ſheriff, (that is to ſay) V. H. Eſq; now 
returned here, that in order to have an execution of the writ 
aforeſaid to him directed, he made a mandate to 7. H. Eſq; bailiff 
of the liberty of our Sovereign Lord the King, of his duchy of 
L in the county aforeſaid, who hath full power of returning 
all writs, and of executing the ſame within the liberty aforeſaid, to 
whom the execution of the writ aforeſaid doth entirely belong to be 
made; for that no execution of the writ aforeſaid, within the liberty 
aforeſaid, in his bailiwick, could be made by him, which bailiff 
made a return to the ſaid ſheriff, upon the mandate aforeſaid, that 
before the coming of the mandate aforeſaid to his hands, the cattle, 
goods and chattcls aforeſaid were eloigned by the ſaid — to 

places 
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places to t the ſaid bailif unknown, ſo that he could not cauſe the 
cattle, goods and chattels aforeſaid of the ſaid, (defendant). to be 
returned, as by the warrant aforeſaid he was commanded. 


The (aid bailiff alſo returned, to the ſaid ſheriff an inquifition 
taken before him at F. within the liberty aforeſaid in the county 
aforeſaid, on the iſt dpy of laſt paſt, by the oath of twelve, 
Cc. by virtue of the warrant aforeſaid directed by the ſheriff upon 
the writ aforeſaid to the ſaid bailiff, by which it was found, that the 
ſaid defendant ſuſtained . damage by reaſon of the premiſſes, beſides 


bl 


his coſts, to — and for thoſe coſts and charges to 


Therefore it is adjudged, that the ſaid defendant do recover againſt 
the ſaid plaintiff his damages aforeſaid to — by the 
inquiſition found in manner aforeſaid; and alſo — 
pounds to the ſaid defendant, at his requeſt, for his coſts and charges 
aſoreſaid adjudged by the court by way of increaſe, which A 68 
do in the whole amount to Oe. 


And hereupon the ſheriff is commanded, that he do not omit, by 
reaſon of any liberty of the duchy of aforeſaid ; but that 
of other cattle, goods and chattels of the (plaintiff) to the value of 
the cattle, goods and chattels aforeſaid before taken, he take in wither- 
nam, and deliver them to the ſaid defendant, to be detained by him 
until the cattle, goods and chattels aforeſaid before taken be delivered 
by the (ſaid plaintiff) and in what manner, &c. the ſheriff ſhall 
make appear, Cc. 


A Retorn* Habend* againſt the plaintiff, for default of bit 
Plea in Bar to an Avowry. 


6 the Third, Sc. Greeting, Wheareas A. B. lately in 
our court before us at — ——, was ſummoned to anſwer 
to C. D. in an action, wherefore he took nine cows, the cattle of 
him the ſaid C. and unjuſtly detained them, againſt ſureties and 
pledges, Cc. and the ſaid A. appearing in our ſame court before us, 
tor a certain reaſon by him alledged in our ſame court, in his own 
right, and the right of S. his wife, well avowed the taking of the 
laid cattle in the place in which, Cc. to be juſt, for — rent due and 
in arrear from him the ſaid C. to the ſaid A. and S. for one half year, 
ending at the feaſt of the annunciation of the bleſſed Virgin Mary 
next before, Sc. [as in the avowry] for one meſſuage, 89c with the 
appurtenances in . demiſed by them the ſaid A. and S. to the ſaid 
C. whereupon the ſaid C. tho' ſolemnly called, did not appear, nor 

doth 
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doth further proſecute his ſaid writ; wherefore it was conſidered in 
our ſame court before us, that he and his pledges for proſecutin 
ſhould be amerced, and that the'ſaid A. might depart the court there. 
on without a day, and ſhould have a return of the ſaid cattle; 
Therefore we command you, that without delay you return the faid 
cattle to the ſaid C. and you ſhall not deliver them at the complaint 
of the ſaid R. without our writ, which ſhall expreſly mention the 
ſaid juè gzment; and in what manner you execute this writ, you 
make appear to us in three weeks from the day of St. Michael, wheres 
ſoever, c. and have you there this writ. Witneſs, &c. 


A Retorn' Habend' upon a judgment againſt the Plaintiff by 
| | | Default. 


(GGEORGE, the Third, 8c. Greeting: Whereas T. E. lately in our 
” court before us at „ was ſummoned to anſwer to R. 
B. in an action wherefore he took ſeven cows, the cattle of him the 
ſaid R. B. and unjuſtly detained them, againſt ſureties and pledges, 
Oc. as he alledged ; and the ſaid R. afterwards made default in our 
court before us; wherefore it was confidered in our ſame colt 
before us, that he and his pledges for proſecuting ſhould be amerced, 
and that the ſaid T. might depart the court without a day, and ſhould 
have a return of the cattle aforeſaid ; Therefore we command you, 
That without delay you return the ſaid cattle to the ſaid T. and you 
ſhall not deliver them at the complaint of the ſaid R. without our 
writ, which ſhall expreſly mention the ſaid judgment; and in what 
manner you execute this writ, you ſhall make appear to us in three 
weeks from the day of St. Michael, whereſoever &c. And have you 
there this writ. Witneſs, &9c. | 


Form of a Writ of ſecond deliverance in K. B, 


(GEORGE the Third, to the ſheriff of — , - Greeting,! 
lf T. V. ſhall give you ſecurity that he will proſecute his 

claim, and alſo to return the cattle, (which in our court before us 
were lately adjudged to T. J. through the default of the ſaid 7. V. 
if a return thereof ſhall be adjudged ; then do you cauſe thoſe cattle 
without delay, (er forthwith) to be delivered to the ſaid T. V. and by : 
ſureties and falſe pledges compel the ſaid 7. J. that he be before ua 
in three weeks from the day of St. Michael, whereſoever we ſhall 
then be in England, to anſwer to the (aid T. W. for taking and uns 


juſtly 


f the pledges, and this writ: Witneſs Vin. Lord Mansfield, the 
8th day of November, in the ninth year of our reigu. 


Another Form of this Writ in K. B. 


EORGE the ſecond; Cc. To the ſheriff of Eſex, greeting. If 

C. D. ſhall give you ſecurity that he will proſecute his claim, 
nd alſo return the cattle, which in our court before us were lately 
djudged to A. B. through the default of the ſaid C.; we command 
ou, That if by means of our writ de Retorn' Habendo, lately directed 
5 you for that purpoſe, you have made a return of the ſaid cattle 
p the ſaid C. D. then do you cauſe to be delivered to the ſaid 


before us on the octave of St. Hilary, whereſoever we ſhall 


ſtly detaining, the cattle aforeſaid ; and have you there the names 
the pledges, and this writ, Witneſs, &c, | 


be Form of the Entry of an Award of 4 eit of ſecond Deli- 


verance in K. B. 


F. by A. B. his attorney, offers, (or tenders) himſelf on the ti 
* day againſt V. T. of a plea, (or in an ation) wherefore he took 
e cattle of the ſaid V. T. and unjuſtly detained them, againſt 
ſureties and pledges ; and he came not, and the plaintiff was there, 
c. Therefore he and his pledges, to wit, F. D. and R. R. are 
merced, Ger and the ſaid T. F. may depart the court therefrom 
ithout a day, Sc. and may have a return of the cattle aforeſaid, 
fc, and afterwards, (to wit) on the octave of St. Martin then next 
ollowing, before our Sovereign Lord the King at WeAminſter, comes 
he (aid W. by F. B. his attorney, and by virtue of the ſtatute in 
neh caſe made and provided, prays his Majeſty's writ of ſecond deli- 


pt, Martin, whereſoever, &c, the ſame day is given to the T. F. &c, 
lote, The difference between this writ in the Common Pleas from the for- 


mer, is no otherwiſe than at the firſl ee in the firſt writ, before you A2 
juſtic | ged 


which in our court before our juſtices at eſiminſler were adju 
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iſfly detaining the cattle aforeſaid; and have you there the names 


D. and by ſureties and ſafe pledges, compel the ſaid 4. that he 
en be in England, to anſwer to the ſaid C. for taking, and un- 


erance, Oc. and it is granted him, Qc. returnable on the oftave of 


to T. J. through the default of the ſaid T. V. At the ſecond 


dk » 4% } >, 1 „4 
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4 zſteriſt you ſay, that he be before our juſtices at Heſiminſſor, in this 
| weeks from the day of St. Michael, to anſwer, Oc. : | 


The Form of a Writ of Second Deliverance after Bail taken 
in C. B. 


(GEORGE the third, Sc. To the ſheriff of Ke greeting. Be- 

— cauſe L. B. in our court, before our Juſtices at Weſtminſter, hath 
given you ſecurity that he will proſecute his claim, and will alſo 
make a return of thoſe cattle which in our fame court were adjudged 
to S. R. through the default ef the faid L. if a return thereof be 
adjudged to him: Therefore we command you, that without delay 
you cauſe a mare which you have taken in withernam, of the cattle 
of the ſaid L. to the value of the cattle formerly taken, to be deli. 
vered to the ſaid L. and compel the ſaid S. by ſureties and ſafe pldges, 
that he be before our Juſtices at Veſiminſier on the octave of St. Hi- 
lary, to anſwer to the ſaid L. for taking and unjuſtly detaining the 
cattle aforeſaid ; and have you there the names of the pledges, and 
this writ, Witneſs Sir V. D. G. Knight, the 28th day of November, 
in the ninth year of our reign, 


The Sheriff 's Return on this Writ. 


Y virtue of this writ to me directed, I have cauſed to be deli- 

vered to the within named L. his cattle within mentioned, as I 
am within commanded to do: The pledges within named are J. D. 
and R, F. 


J. . Eſq; ſheriff, 
The Form of the Writ of Capias in Vitbernam. 


(GEORGE the third Sc. To the ſheriff of Suf7lk, greeting. 
Whereas we lately commanded you by our writ, that whereas 

T. B. gent, had been attached by our writ of ſecond deliverance, to 
appear in our court before us, to anſwer to J. S. in an action, 
wherefore he took the cattle of the ſaid 7, and unjuſtly detained 
them againſt ſureties and pledges, and the ſaid F. s. in our ſame 
court made default; wherefore it was conſidered in our ſame court, 
that the ſaid T. B. ſhould depart hence without a day, and that the 
ſaid F. S. and his pledges for proſecuting ſhould be ametrced — 
PET, . | | 


vi 
D, 
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that the ſaid T. B. ſhould: have a return of the cattle aforefaid irre- 
plegiable; and that you without delay ſhould make a return of thoſe 
cattle to the ſaid 7. B. to be detained by him irreplegiable; and 
in what manner you ſhould execute that writ, you ſhould make 
known unto us [ ſuch a. return] whereſoever we ſhould then be in 
England ; and you at that day returned unto us, that the cattle afote- 
ſaid were eloined by the ſaid T. S. to places unknown to you, ſo 
that you could not return or deliver thoſe cattle to the ſaid 7. B. as 
you was commanded by the ſaid writ; therefore we command 
you, that you take ſo many cattle of the ſaid J. S. to the value of 
the cattle aforeſaid, before taken by the ſaid J. S. in Vithernam, and 
deliver them to the ſaid 7. B. to be kept by him irreplegiable, 
until you can make a return of thoſe cattle before taken to the ſaid 
T. B. and in what manner you ſhall execute this our mandate, do 
you make appear to us on the octave of St. Hilary, whereſoever 
we ſhail then be in England; and that you cauſe further to be 
done therein, what of right, and according to the laws and cuſtoms 
of this our kingdom of Great Britain, we ſhall ſee meet to be done. 
We alſo command you, that if the ſaid T. B. ſhall make you ſecure 
of proſecuting his claim, and of returning the chattels aforeſaid, if a 
return thereof ſhould be adjudged, then do you compel the ſaid 
J. S. by ſureties and ſafe pledges, that he be before us [ ſuch a return] 
whereſoever we ſhall then be in England, to anſwer as well to us for 
the contempt, as to the ſaid T. B. for his damage and injury done 
him in this caſe : And have you there this writ, Witneſs, Cc. 


The Form of the Writ of Capias in Withernam, on a Writ of 
Pluries Replegiari Facias. 


(GEORGE the third, gc. To the ſheriff of E. greeting. Whereas 
we have often commanded you, that you ſhould juſtly and with- 
out delay grant a replevin to R. E. of his chattels (to wit) of thoſe 
which T. 7. and J. C. had taken and unjuſtly detained (as it is ſaid) 
according to our writ before delivered to you, or that you ſhould be 
before us ¶ ſuch @ return] whereſoeyer we ſhould then be in England, 
to ſhew us a reaſon, why you negleRed to execute our mandates ſo 
often directed to you: And you at that day made a return to us, 
that the chattels aforeſaid were eloigned by the ſaid T. T. and J. C. 
out of your bailiwick to places to you unknown, ſo that you could 
in no wiſe grant a replevin thereof to the ſaid R. Therefore we come 
mand you, c. 


Note. If the ſheriff do return on the Pluries, repleg', that he has nat ſont 
unto the bailiff of the liberty who has return of writs, &c. and that the 
| +4Cca | bailiff 
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bailiff has given anſwer that he cannot execute the writ licauſe be can. 
not have a view of the cattle or goods which -were taten; then the court 

in which ſuch return is made, ſhall award a' writ of withernam, dire, 
unto the ſheriff, and the ſheriff ſhall thereupon make his pracept unto th 

; bailiff of the liberty, and if the bailiff of the liberty does not male a 14, 

turn thereof unto the ſheriff, then the ſheriff ſhall return the whol 
matter in court, and thereupon the court ſhall award a writ of wither. 
nam and à non omittas with the ſame. 


** 1 has 
2 1 


' The Form of 4 Writ of Withernam, with a Non Omittas, 


Gren the third, Sc. To the ſheriff of M. greeting. Whereaz 
we have many times commanded you, Sc. (until) or could not 
execute our command many times dire dec to you, thereupon, Cc. 7. 
of G bailiff of our liberty of C———, whom you have made 
to have the return of our writ, has anfwered you, that he could 
not do execution of that writ, becauſe he could not have a view 
of the cattle aforeſaid, as you have ſignified to us; wherefore we 
command you, that without delay you ſhould take the cattle of the 
aforeſaid M. in your bailiwick in withernam, and detain them until 
you could repleyy to the ſame A. his cattle, &c, according the tenor 
of our command, Cc. thereupon to you ditected, or ſhould ſignify 
to us the cauſe,” &c, why you could not, &c. and you have returned 
to us that the ſame T. bailiff of the liberty aforeſaid, whom you 
have made to have the return, &c. ; has given you no anſwer, there- 

n we command you, that you do not omit” becauſe of the 
liberty aforeſaid, but that you enter into, and take, &c. 


Form of a Capias in Withernam, on a Relorno Habend), after 
an Avawry and a Ca. Sa. againſt the Party for the Damages, 


838 the third, &c. To the ſheriff of the city of G—— 
greeting. Whereas F. P. was lately ſummoned in our court 
before us, to anſwer to J. M. of a plea, [or in an afion] wherefore 
he on the 28th day of April, [in ſuch a year] at the city of G— 
(to wit) in a place there called P —, had taken the cattle of 


the faid /. to wit, twenty ſheep, and impounded and unjuſtly de- 
tained them, againſt ſureties and pledges, until, 8c. (as he declared); 
and the ſaid J. P. appearing in our ſaid court, for a certain, reaſon 
therein alledged by him, well avowed the taking of the ſaid cattle 
in the ſaid place where, Oc. to be juſt, for damage feaſant therein j 

| | | an 
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and the ſaid 7. V. afterwards in our ſame court made default: 
Wherefore it was conſidered there, that they and their ledges for 
proſecuting, ſhould be amerced, &c. and that the ſaid F. ſhould he 
diſmiſſed efrom without a day; and that he ſhould have a return 
of the cattle aforeſaid : Therefore we lately commanded you, that 
ou ſhould without delay make a return of the cattle aforeſaid to 
the ſaid F. P. and that you ſhould not deliver them at the defire of 
J. VW. without our writ, which ſhould expreſsly mention the jud 
ment aforeſaid z and in what manner you ſhould execute that 1 
cept, you ſhould make appear to us [on the return] whereſoever we 
ſhould then be in England: We alſo lately commanded you, that, 
according to the ſtatute in ſuch caſe made and provided, you ſhould 
diligently inquire, by the oaths of honeſt and lawful men of your 
bailiwick, what damages the ſaid J. P. hath ſuſtained, as well 
reaſon of the premiſſes, as for his expences and coſts laid out 
him about his ſuit in that behalf; and that you ſhould return to us, 
at the time aforeſaid, the inquiſition which you ſhould take thereon, 
under your ſea] and the ſeals of thoſe perſons by whom you ſhould 
take the inquiſition, together with this writ; and you at that d 
returned to us, that the ſaid cattle had been eloigned by. the (aid 
J. V. to places unknown to you; for which reaſcn you could not 
return thoſe cattle to the ſaid J. P.; and you alſo returned a certain 
inquiſition taken before you in the city of G in the county of 
the ſaid city, on the 19th day of April [in ſuch a year] whereby it was 
found, that the ſaid J. had ſuſtained damages by reaſon of the pre- 
miſſes, beſides his expences and coſts laid out by him about his ſuit 
in that behalf, to 10s. and his expences and cofts to 2 d. Therefore 
it was adjudged, that the ſaid F. P. ſhould recover againſt the ſaid 
J. M. his damages aforeſaid found by the inquiſition aforeſaid ; and 
alſo 10). awarded by our court before us to the ſaid 7. P. 'for 
his expences and coſts by way of increaſe ; which damages in the 
whole amounted to 10 J. 105, 2d. and the ſaid 7. W. ſhould be 
amerced ; Therefore we command you, that you take ſo many cattle 
of the ſaid F. W. in your bailiwick, in withernam, and without delay 
cauſe them to be delivered to the ſaid 7. V. to be detained by him 
irreplegiable till he will make a return of the ſaid cattle before 
taken to the ſaid J. B.; and in what manner you ſhall execute this 
our writ do you make appear to us on the octave of St, Hilary, 
whereſoever we ſhall then be in England: We command you alſo, 
that you take the ſaid 7. J. if he ſhall be found in your bailiwick, 
and keep him ſafely, fo that you have his body before us at the time 
aforeſaid, whereſoever we ſhall then be in England, to ſatisfy the ſaid 
J. P. for the damages aforeſaid ; and have you there then this writ, 
Witneſs, 8c, 


od 'W.. FJ 
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The. Form of a Writ of Withernam out of Chancery, commanding 
Sim to do Withernam, and to do Execution of the firſt Judgment. 


EORGE the third, To the ſheriff of Middleſex greeting. A. has 
II ſhewn unto vs, that B. and C. had unjuſtly taken and detained 
the cattle of the aforeſaid A. and the ſame A. preſented before you for 
replevying to him the cattle aforeſaid, according to the law and cuſtom 
of our kingdom; and although it was teſtified by J. your bailiff, 
whom you ſent to replievy the cattle aforeſaid, of the ſaid J. and found 

an inquiſition-made in your full county, (as the cuſtom: is) that 
the ſame bailiff could not have a view of the ſame cattle to replevy 
them to the ſaid 4. wherefore it was conſidered in your full county, 
that the cattle of the aforeſaid B. and C. in your bailiwick ſhould be 
taken in withernam, and detained until his cattle aforeſaid could 
de replevied to him the ſaid A: according to the law and cuſtom of 
our kingdom ; yet the ſaid 4, has not yet obtained execution of 
the conſideration aforeſaid, to the no little damage and grievance of 
him the ſaid J.; and becauſe we are willing to relieve the aforeſaid 
A. in this matter, we command you, if it be ſo, that you take the 
cattle of the aforeſaid B. and C. in withernam, and detain them 
until you can replevy to the ſame A. his cattle aforeſaid, according 
to the law and cuſtom of our kingdom of England, and according to 
the conſideration aforeſaid, Oc. | 


The ſheriff may award a writ of withernam or replevin ſued by the 
plaintiff, if it be found by inqueſt in the county, that the cattle are 
eloigned according to the bailiff's return, Cc. 


But on the writ of withernam awarded in the county, if the bailiff 
do return, that the other party has not any thing, &c. he ſhall have 
an alias and a pluries, and ſo infinitely and has no other remedy 
there. FE 


On a writ of. withernam returned in the King's Bench or Common 
Pleas, if the ſheriff do return that the. party has not any thing 
there, a capias ſhall be awarded againſt him, and exigent and procels 


of outlawry. 


In a writ of replevin ſued by writ at the pluries returnable, the 
ſheriff does return, That the beaſis are eloigned, &c. ; now, if the defend- 
ant appear, the plaintiff ſhall not have a writ of withernam, becauſe 


the defendant may gage deliverance, and if the deſendant's cattle be 
taken 


. 
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a io. withernam, they ſhall not be delivered to the plaintiff, but 
the ſheriff ſhall keep them until, Oc. and the ſame appears by the 
words of the writ. 


In a writ of repleuin at the pluries returnable, the ſheriff does re- 
turn, that the beaſts are eloined, Sc. and the defendant does appear, 
and pleads, that he did not diſtrain them, then the plaintiff ſhall not 
26 have 2 writ of withernam. And the ſame if the defendant at the pluries 
ed returned that he had appeared, and pleads that the cattle are dead in 


A default of the plaintiff, then the plaintiff ſhall not have a writ of wi- 
m thernam. | 
- The defendant in ſome caſes ſhall have a writ of withernam againſt 


at the plaintiff, if the defendant has a return awarded for him, and he 
ſues a writ de retorno habendo, and the ſheriff return on the pluries; That 
ty the beaſts are eloigned, &9c. he ſhall have a writ of ſcire facies againſt the 
be pledges, &c. according to the fatute of Weſtm. 2. and if they have no- 
le thing, —_— he ſhall have a writ of withernam againſt the plaintiff of 
his cattle, 


The Writ de Replegiare de Averiis. 


F a man take more live cattle than one beaſt, then the writ is 
ſuch : 


GEORGE the third, Sc. We command you, that juſtly, 
and without delay, you cauſe to be replevied the cattle of B. which 
D. took and unjuſtly detains, as it is ſaid, and afterwards- thereupon 
cauſe him juſtly to be removed, that we may hear no more clamour 
thereupon for want of juſtice, &c, 


If he take but one live beaſt, then the writ ſhall be, 


GEORGE the third, Cc. We command you, that you cauſe to 
be replevied to B. his certain horſe, or his certain labouring beaſt, or 
his ox, &c. 


—_ And if a man takes dead chattels, then the writ ſha!l be, 


cools GEORGE the third, &c. We command you, Sc. that you 
cauſe to be replevied to B. his goods and chattels. And in the court 
he ought to declare of divers things. 


„ the | op 
fend- If he takes but one thing, which is a dead chattel, then the writ + 
cauſe all be, | 
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- GEORGE the third, &c. We command you, Se. that you caits * 
to be replevied to H. a certain net, or à certain fwarm of bill bold, 6 
a certain iron of his mill. | 9-18 7 


If the ſheriff doth nothing upon this writ, then he ſhalb have an 
Alias repleg” fac, &c. and in the fame writ he may have this clauſe; | 
Or ſignify to us the eauſe why you would not or could not execute our cm- 
mand beretofore directed to you thereupon, &. And then this writ ſhall 
be returned into: the King's Bench or Common Pleas.. And: if he does not 
ſerve this writ, chen he ſhall have a pluries returnable into the 
King's Bench or Common Pleas, And in the pluries is always this 
clauſe, or ſignify to us the cauſe; but not in the alias repleg”, if not 
chat the party will have it put in the writ. And the plaintiff may 
ſuc all theſe: writs together, viz. the replevin, the alias, and the pla- 
riet, and deliver them unto the ſheriff all at one time, if he fee ſo 

And if the ſheriff does not return the pluries, then the plain- 
tiff may have an attachment againſt the ſheriff, directed unto the co- 
roners. 


And it appears by the regiſter, that if the ſheriff return upon the 
replevin, /icut alias or pluries, that he has ſent unto the bailiff of the 
franchiſe, &c. who bas given him no anſwer, or that he will not 
make deliverance, Oc. then the plaintiff ſhall have a non omittas un- 
to the ſheriff, that he enter into the franchiſe and make return ; and 
if the ſheriff doth not do ſo, he ſhall have an alias non omittas direRed 
unto the ſheriff, and afterwards a pluries non omitt', £9c. But it ſeems 
that return, that I commanded the bailiff of the liberty, Cc. who 
gave me no anſwer, or the return that the bailiff will not make de- 
liverance of the cattle, are not good returns. For by the fatute 
ist. 1. cap. 17. in the end of the ſtatute it appears, that the ſheriff, 
upon ſuch a return made to him by his bailiff, ought preſently to en- 
ter into the franchiſe, and to make deliverance of the cattle: And fo 
it appears the ſheriff may do by the flatute of Marlebridge, cap. 21. 
If a plea of withernam be in the county by plaint before the ſheriff, 
and the ſheriff ſend unto the bailiff of the liberty to make deliver- 
ance,. and the bailiff does nothing, that then the ſheriff, ex oſficis, 
may enter into the liberty without any writ directed unto him in that 
caſe. 


If the ſſteriff upon the pluries return, that the aforeſaid B. took the 
cattle of the aforeſaid. J. and has driven them out of the county 
aforeſaid into the County of T. wherefore he could not replevy them 
to the ſaid A. &&c;; or if the ſheriff return, that he ſent to the bailiff 
of the liberty of D. who has return of writs, &c, who gave him an- 
ſwer, that the cattle. ate eloigned into divers liberties, by reaſon 
whereof he cannot have a view of them, nor deliver the cattle; or i 
the ſheriff return, that he himſelf cannot have a view of the cattle to 
deliver them; or if he return, that after the taking, Cc. that ee 
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ſendant has elazgned the cattle out of his bailiwick, that he cannot 
deliver them; or if he returns, that the defendant has elaigned them 
into unknown places, that he cannot have view of them to deliver 
them; or if the ſheriff returns, that he ſent unto the bailiff of the, 
Jiberty, who anſwered him, that the defendant had impounded the 
cattle within the rectory of the church of C. for which cauſe he can- 
not deliver them, &c. On theſe. returns made by the ſheriff, the, 
plaintiff ſhall have a writ of withernam to take as many of the defen- 

dant's cattle, directed unto the ſheriff ; and the writ (hall be ſuch; 


Om 


GEORGE the third, To the ſheriff, &. WHEREAS we have 
eftentines commanded you, that juſtly, &c. te A. his cattle, which B. &c. 
detains, "as it is ſaid, or ſhould fignify to us, the cauſe why you wauld not, 
or could not execute our commmand more than once directed to you thereupon z 
and you have ſignified to us, - that after the aforeſaid B. took the cattle of tba. 
aforeſaid A. he drove the ſame through your county, and from the county a- 
fore/aid, into the ccuniy of C. wherefore you could not replevy them to the 
ſaid A. WE being willing to oppoſe the malice of him the ſaid B. in this 
matter, do command you, that without delay you take in withernam the 
cattle of the aforeſaid B. in your bailiwick, and detain them until you can 
replevy to the ſaid A. his cattle aforeſaid, according to the cuſlom of oun 
realm ; according to the tenor of our ſaid commands heretofore directed to 
you, &c, | WES | 244 

Note; In the writ of withernam, the cauſe which the ſheriff re- 
turned on the pluries, &c. ought to be put and rehearſed in the torit 
of withernam, as before is ſaid, If the ſheriff returns upon the piu 
ries, that he has ſent unto the bailiff of the liberty, and that he 
anſwers him, that the beaſts are eloigned, tc, then he ſhall have a 
withernam directed unto the ſheriff, and the ſheriff ſhall ſend his bai- 
liff into the liberty to ſue the withernam; and if the bailiff do not 
execution, nor give anſwer unto the ſheriff, of the precept ditected 
unto him, then the plaintiff ſhall have a withernam, directed to the 
ſheriff, with non omittos; becauſe of any liberty, &c, but enter the 
lame, c. and to take the cattle in withernam, Cc. 


It appears by the regiſter, that if a man ſue a replevin in the 
county, without writ, and the bailiff return unto the ſheriff, that he 
cannot have view of the cattle to deliver them; then the ſheriff, by 
inqueſt of office, ought to inquire thereof: And if it be found by 
the jury, that the cattle are elaigned, &c. then the ſheriff in the 
county-court may award a withernam to take the defendant's cattle; 
And if the ſheriff will not award a withernam, then the plaintiff ſhall 
have a writ out of the Chancery, directed unto the ſheriff, rehearſing 
the whole matter, and commanding him to award a withernam, Fe. 
And he may have an alias, and after a pluries and attachment againſt 
the ſheriff, if he will not execute the King's command, Cc. 
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A man ſhall have a replevin of divers cattle that are taken; ax if 
a man take divers cows or ſheep, and afterwards they have calves or 
lambs, the plaintiff ſhall have his replevin of them all, as well as of 
the cows and ſheep which were taken. 


_ 
- 


The ſheriff, on a complaint made unto him of taking of the cattle, 
may command his bailiff by word to replevy them; and the fame i; 
as well as if the ſheriff had made his warrant to his bailiff to have 
replevied them; for it may be, that the ſheriff or his bailiff can- 
not write, or that they may want ſuch things wherewith they may 
write a warrant, £9c. 


The Lord ſhall have a replevin, if his villain's cattle are taken; 
and yet he had not property in them at the time of the taking; 
but now by his claim he has, c. But it ſeems he ſhall not have 
damages for the taking of the cattle, but only for the detaining of 
them I the ſame be found for him. Stat. 9 Hen. 6. 26. 42 Ed. 3. 
28. or 8. | 


If a man takes cattle for damage feaſant, and 'the other tenders 
amends, and he refuſes it, Sc. now if he ſues a replevin for the cattle, 
he ſhall recover damages only for the detaining of them, and not for 
the taking of them; for that the ſame was lawful, and therefore 
no return ſhall be, Stat. 22 Hen. 7. 30. Contra in caſe of treſpaſs. 


If the Lord diftrains his tenant's cattle wrongfully, and-afterwards 
the cattle return back unto the tenant; yet the tenant ſhall have 
replevin againſt the Lord for thoſe cattle, and ſhall recover damages 
for the wrongful diſtraining of them; becauſe he cannot have an ac- 
tion of treſpaſs againſt his Lord for that diſtreſs; but againſt a 
bailiff or ſervant he may, 1 H. 6. 7. 

If a man do diſtrain cattle in one county, and drive the cattle into 
another county, the party may ſue a replevin in which of the counties 
he will, but not in both the counties. Stat. 19 Hen. 6. 34, &c. 


If the cattle of a feme ſole be taken, and afterwards ſhe marries a 
huſband, the huſband alone may have a replevin. Bro. Bar. & Fn, 
85. contr. 


In a replevin, if the plaintiff does declare, that the defendant yet. 
has and detains the cattle, and the defendant does appear, and after- 
wards makes default, the plaintiff ſhall have judgment to recover all 
in damapes, as well the value of the cattle, as damages for the taking 


of them, and his coſts, MH. 8 H. 8. Rot. 108. Lutw. 1150, 
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' Writ ef Pone to remove 4 Plea. 


F a replevin be ſued by writ out of Chancery, then if the plaintiff or 

defendant will remove that plaint out of the county into the 
C:mmon Pleas or King's Bench, he ought to ſue a writ out of Chan- 
an, which is called a pore ; the writ runs in theſe words: | 


GEORGE the third, Cc. To the ſheriff of L . At the 
petition of the plaintiff, put before our Juſtices at Veſiminſter ſuch a 
day, the plea which is in your county by our writ berween A. and 
B. of the cattle of him the ſaid A. taken and unjuſtly detained, as it 
is ſaid, and ſummon by good ſummoners the aforeſaid B. that he be 
then there to anſwer the aforeſaid A. thereupon ; and have you there 
the ſummoners and this writ. 


If the writ of pone ſhall be removed into the King's Bench, then 
the writ runs in theſe words, 


GEORGE the third, Cc. At the petition of the plaintiff, put 
before us, whereſoever we ſhall then be in England, the plea, &c. 


This writ is ſued for the plaintiff without putting any cauſe in the 
writ of the removal, Ec. 


. If the defendant will remove the plea in the county on a replevin 
{.ed\ by writ, then he ought to put an evident cauſe in the writ after 
the rele of the writ, and the form of the writ runs iu theſe words; 


GEORGE the third, To the ſheriff, &c. put before our Juſtices 
at Meſtminſter ſuch a day, the plea which is in your county by our 
writ, between A. and B. of the cattle of him the ſaid A. taken and 


+ unjuſtly detained, as it is ſaid, and tell the aforeſaid J. that he 


may be there if he will, to proſecute his plea thereupon againſt the 
aforeſaid B.; and have you there this writ and the other writ . Vi- 
w/s, Ke. And becauſe the aforeſaid B. took the cattle aforeſaid 
within his fee for cuſtoms and ſery;ces due to him, as it is ſaid, if the 
cauſe be true, and the aforeſaid B, requires it, let execution of this 
writ be done, and otherwiſe not. And be may ſhew divers other cauſes; 
becauſe the aforeſaid B. and C. took the cattle aforeſaid in the fee of 
him the ſaid B. for cuſtoms, &c, let execution be done, c. as above, 
Or thus : Becauſe A, the clerk of D. ſheriff of the county aforeſaid, 


who frequently in the abſence of the ſheriff of the coupty holds g 


the pleas of the ſame county, is the kinſman of the aforeſaid A. for 
which the ſame ſheriff favours him the ſaid A. in the plea aforeſaid, 
a5 it is ſaid, let execution be done, £9c. as above. or. 
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20 The Pꝛadite of Diſtrels and Replevin. 


The party may ſhew any cauſe which induces any favour 
that the ſheriff does or is like to do unto the plaintiff, As thus: 

| becauſe the aforeſaid B. claims the aforefaid A. to be his villain, and 
for that rezſon aſſerts the cattle aforeſaid to be his own, for which 
that plea ought not to be brought in the county, as it ſaid, let execu- 
tion be done, Oc. as aboye, 


9 <p 
* 


If a replevin be ſued by writ in any other Lord's court than in the 
King's court, then the plaint cannot be removed before the Juſtices 
by the plaintiff, nor by the defendant, without putting cauſe in the 

writ; and the writ runs in theſe words: 


At the petition of the plaintiff, put the plea which is in your 
county by our writ between K. and the Abbot of H/——— and 
J. of a certain horſe of him the ſaid R. taken and unjuſtly detained, 
as it is ſaid ; and ſummon by. good ſummoners the aforeſaid abbot 
and J. that they be then there to anſwer the aforeſaid R. thereupon ; 
and have you then there this writ and the other writ. V itneſt, &c. 
Becauſe the aforeſaid abbot is Lord of the court in C- where- 
in that plea dependeth by return of our writ, by which the ſame 
R. cannot obtain juſtice in the plea aforeſaid in the ſame court, 
2gainſt the aforeſaid abbot and J. as it is ſaid. 


If the plea be removed at the ſuit of the plaintiff, then when he 
has ſhewed cauſe in the end of thebwrit, he ſhall ſay afterwards in 
the ſame writ, For which the ſame complainant cannot obtain juſtice 
in his plea aforeſaid againſt the aforeſaid B. in the ſame court, as it 
is ſaid, 
If the plea be removed at the ſuit of the defendant, then after cauſe 
fhewn in the writ, it ſhall be ſaid, For which the ſame bailiff favours 


bim the ſaid A. in his plea aforeſaid, as it is ſaid, let execution be 
done, Sc. | 


The Writ of Recordari. 


HEN the plaint is in the county-court, and the rep/evin is 
ſued there without a writ; if the plaintiff or defendant will 
remove that plaint, he ought to ſue a writ of recordari out of Chan- 
cery, dire ted unto the ſheriff; and the writ runs in theſe words: 


GEORGE the third, To the ſheriff of L— „greeting. 
We command you, that in your full county you cauſe to be recorded 
the plaint which is in the ſame county without our writ, between A. 
and B. of the cattle of him the ſ:id A. taken and unjuſtly detained, 
as it is (aid, and have that record before our Juſtices at Veſiminſler, 
ſuch a day, Ec. under your ſeal, and under the ſeals of four lawful 
Knigh:s of the ſame county, of them who were preſent at the te- 
cord; and p:chx the ſame day to the parties, that they be then there 

to 
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Let execution of this writ be done, if the aforefaid A. requires it, 
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to proceed in that plea as it ſhall be juſt; and have you there the 
names of the aforeſaid four Knights and this writ. Witneſs, &c. 


and otherwiſe not. 


It appears that the plaintiff may remove the plaint by writ of recor- 
dari, without any cauſe put in the writ; but the defendant cannot 
remove the plaint by a writ of recordart, without ſhewing cauſe in the 
writ, as directed under the writ of pone, And the cauſes for the de- 
fendant ought to be ſuch 3 Becauſe the aforeſaid B. in pleading af- 
firms, that he himſelf took the cattle aforeſaid in his ſeparate ſoil, as 
in his damage there, in which ſoil indeed the aforeſaid A. claims to 
have common of paſture, as it is ſaid ; which ſaid plaint, for that it 
toucheth the freehold (as is aforeſaid) in the ſame county, ought not, 
according to the law and cuſtom of our kingdom, to be pleaded with- 
out writ, Let execution of this writ be done, if the cauſe be true, 
and the aforeſaid A. requires this. | 


If a replevin be ſued by plaint in the court of any other Lord 
than in the county-court before the ſheriff, then the writ of recor- 
dari which is ſued by the plaintiff or defendant, ſhall be directed 
unto the ſheriff; and the writ is in theſe words; 


GEORGE the third, To the ſheriff of . greeting. 
We command you, that having taken with you four diſcreet and law- 
ful Knights of your county, you go in your own perſon to the court 
of W-— of C , and in that full court you 
cauſe to be recorded the plaint which is in the ſame court without 
our writ, between, &c, and have that record under your ſeal, and the 
ſeals of four lawful men of the ſame court who were pretent at that 
record, Cc. and to the parties, Sc. as above, Becauſe the aforeſaid 
A. is the bailiff of the aforeſaid J/—— — of C — of 
his court aforeſaid, and holds the pleas of the ſame court, and ought 
not to be a judge in his own cauſe, 


The writ of recordari may be in the following words, viz. YOU 
4 to our wapentake of H. or thus, To our hundred of I. or thus, To our 
uthing of L. and in that full wapentake ; or thus, in that full hundred ; 
or thus, in that full tithing, &c. and he may ſhew other cauſes, as the 
caſe requires, And if the writ of recordari be returnable in the Com- 
mon Pleas, and at the day of the return the ſheriff return it tarde, now 
the party that ſued that writ of recordari ſhall have & ficut alias recor- 
dare out of the Common Pleas, directed unto the ſheriff, Sc. Stat. 10 


Ed. 3. 42. 


If the plea be diſcontinued in the county court, yet the plaintiff or 
defendant may remoye the plaint into the Common Pleas, or King's Bench, 
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by writ of recordari, Sc. and it ſhall be good, and he ſhall declare on the 
fame ; and the court ſhall hold plea on the ſame plaint; for if the plaint 
be continued in the caunty- court, and ifſue joined on it, yet nothing ſhall 
be removed but only the plaint ; and in the Common Pleas the plaintif a. 
may declare anew, c. And in a writ of recordari to remove a re. Wl (, 
cord out of a court of ancient demeſne, the writ ſhall uſe the words MI, 
Paint and proceſs, and not record, 39 H. 6. by all the juſtices ; yet b. 
the form of the regi/ter in the record, as before is ſaid, is, and have that tn 
—_— | | A 


If a record be removed out of a court of record by a recorgare fa. 
cias, it comes in without warranty, and the court ſhall not hold ple: 
thereof. But if a record comes into court without a warrant, the Wl þ; 
party may ſue out a writ directed unto the juſtices, that they proceed ll 
on that record quad coram vobis reſidet. If the recordare facias bear date 

. before the plaint were entred in the county-court, yet the record it 
well removed ; becauſe that both courts are courts of record. If the (f 
record be removed out of the court of any other lord by ſuch writ, Wl; 
which bears date before the entry of the plaint, it is not good. ſo 


The Writ of Recaption. 12 


Writ of recaption lies, where a man diſtrains for rent, or ſervice, 

or other things, and afterwards, pending the plea, he who W 
diſtrained does diſtrain again for the ſame rent or ſervice, or other N te 
thing, the beaſts of the party whom he had before diſtrained on; No. 
then he who is ſo diſtrained ſhall have this writ, and ſhall recover 
damages for the ſecond difireſs ſo taken; and he who took the diſtreſs 
ſhall be fined for the wrong, although the fir! di/ireſs were lawfully 
taken, and although the rent or ſervices for which he diſtrains were in Hor 
arrear, &c, becauſe by the fir diſtreſs he ſhall have a return of the h 
things taken, until he has the rent or ſervices for which he diſtrain- 
ed. But for damage. ſeaſant in his lands, a man may diftiain the 
beaſts of any man which he finds on the land during the damage, ſo 
oſten as he ſhall find them ſo doing; becauſe he diſtrains them every MW, 
time for a new treſpaſs, and new wrong done in his land, | 


If the Lord diſtrains for rent or ſervices behind, and afterwards, Nee 
pending the plea, the Lord does command his ſervant to diſtrain for WW, 
the ſame rent or ſervice, by #eaſon whereof the ſervant or bailiff do 
diſtrain again; the tenant ſhall have a writ of recaption againſt the 
Lord for the ſame diſtreſs, 


If the Lord diſtrains his tenant for rent or ſervice, and afterwards 


the ſervant or bailiff does diſtrain the tenant again fer the ſame rent 
of 


* 
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or ſervice, and the Lord does agree unto that diſtreſs, by joining in 
ad- prayer of the ſervant or bailiff, the tenant ſhall have a writ of 
recaption againſt the Lord. If the Lord diſtrains for rent or ſervice, 
and afterwards the Lord's bailiff does diſtrain the ſame tenant for the 
ſame rent or ſervice pending the plea; the tenant ſhall not have a 
writ of recaption againſt the Lord, nor againſt the bailiff, although the 
bailiff makes conuſance in the right of the Lord, Cc. For it may be 
bat WW that the Lord had not notice of that diſtreſs, or that the bailiff had 


not notice of that diſtreſs which the Lord took before for the ſame 
rent or ſervice, . | 1 


lea In that caſe the tenant may have an action of treſpaſi againſt the 
the WW bailiff for the /econd diffreſs of his cattle for the ſame rent or ſervice 
eed Will for which the Lord had diſtrained before. 10 Ed. 3. pl. 13. 


d 1 If the Lord does diſtrain for rent or ſervices, and afterwards 
the Wil (pending the plea) the Lord does diſtrain the cattle of a ſtranger for 
rit, Wi the ſame rent, and net bis cattle who was fir di/trained ; he who is. 
ſo diſtrained, ſhall not have a writ of recaption, nor he who was firft 
drained : for it is neceſſary for him who ſhall have this writ of re- 
caption, that he have his cattle: firſt diſtrained before for the ſame 
cauſe for which they were diſtrained the ſecond time, 12 Ed. 2. p. 13. 


ice, If a man diſtrain two men's cattle for rent or ſervice, and after- 
who Wi wards he does diſtrain the cattle of one of them again for the ſame 
ther Bi rent or ſervice; now he ſhall have a writ of recaption alone in his 
on; Wh own name. 34 Ed. 2. p. 12. 


reſs If the Lord diſtrains the beaſts of a ſtranger for rent or ſervice, 


ul and afterwards (pending the plea) the Lord does diſtrain the beaſts 
em Wi of the ſame ſtranger for the ſame rent or ſervice, the ſtranger ſhall 
2 have a writ of recaption as well as the tenant, if the beaſts were 


taken at two ſeveral times 


the 
, lo If the writ of replevin be abated, then the writ of recaption ſhall 
Very abaie, as it was judged in the time of King Ed. 1. 

IF the Lord does diſtrain for rent in arrear at a certain day, his 
rds, tenant's cattle, and he ſues a writ of replevin, &c. and the Lord avows 
1 for bor the rent, &c. and the tenant pleads hers de ſon fee; if the Lord 
T do (pending that plea) diſtrains for rent behind at another day after, 
| the Ede tenant ſhall have a torit of recaption, becauſe the Lord's title 

wall be tried by tlie firſt plea, It is otherwiſe if the tenant in the 

|; r/t replevin pleads riens arriere, or levied by diſtreſs, then ( pending 
TUES Af plea) the Lord may diſtrain for the rent behind at a day after, 
55 becauſe that the ſeigniory is there confeſſed, and the tenant ſhall not 


bare a writ of recaption. 
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The tenant or he who is diſtrained, ſhall, have a writ of recaption 
| _— any avowry made, and may aver he diſtrained for the ſame 
cauſe. | 


In a writ of recaption, the defendant ſhall not avow as he ſhall do 
in a writ of replevin, but ſhall juſtify the taking, &«. as he ſhall do in 
an action of treſpaſs ; for the plaintiff ſhall recover damages only in the 
recaption for the contempt that the defendant has done againſt the law, 
and not for the taking of the cattle, nor for the detaining them. And 
in a writ of recaption it is not material whether the fi di/treſs be of 
right or not. 


If a plaint be removed out of the county-court into the Common Plus 
by writ of pone or writ of recordari, and afterwards the plaintiff be 
nonſuited in the Common Pleas, before or after an avawry made, the 
Lord after this nonſuit may diſtrain again for the ſame cauſe, and 
the tenant ſhall not have a writ of recaption, becauſe there is not any 
plea depending; and yet the plaintiff may ſue out a writ of ſecond 
deliverance on the ſame record. 


If the Lord diſtrains the cattle of the tenant and a ſtranger, which 
they have in common, for rent or ſervice, and afterwards (pending the 
plea). the Lord does diſtrain the tenant's cattle only for the ſame 
cauſe ; the tenant ſhall have a writ of recaption for thoſe cattle, But 
if the Lord diſtrains the cattle of the tenant only for rent, &. 
and afterwards (pending the plea) the Lord does diſtrain the cattle 
of the tenant and a ſtranger, which they hold in common, for the ſame 
cauſe ; it appears that the tenant ſhall not have a writ of recaption 

for theſe cattle, for the intereſt of the ſtranger. 


If the Lord diſtrains, and the tenant ſue out a writ of replevin, which 
is removed into the Common Pleas, and the conuſance is demanded by 
the bailiff of the freehold, and is granted, and afterwards the bailiff 
fail to do right unto the party ; if he diſtrains again for the ſame 
cauſe, the tenant ſhall have a writ of recaption ; becauſe the Lord 
ought to remove the plea into the Common Pleas again, by reſun- 
mons, Kc. 


A writ of recaption lies where the Lord diftrains other cattle of the 
tenant than he firſt diſtrained, as well as if he had diftrained the 
ſame cattle again, if it be for one and the ſame cauſe, 


A writ of recaption lies as well where the Lord diſtrains the tenant 
again for the ſame cauſe, where the plea is depending in the county- 
court before the ſheriff, as where the plea is depending before Juſtica 
of record, e Ie 


If 
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C7 the plea be depending in the county before the ſheriff, then 
the form of the writ of Fecaption i 
GEORGE the third, to the ſheriff, &c, A. hath "FJ to us, 
That whereas G. had feplovied to the ſaid A. without our writ, 
his cattle, which B. took and unjuſtly detained, and had given day 
until at your next county, and had attached the aforeſaid B. to an 
ſwer hereupnn to the aforeſaid A. he the ſaid B. after that attachment, 
again took the cattle of the aforeſaid A. upon the ſame occafion as 
he before took them, and detains them as before, And becauſe this 
is unjuſt, and manifeſtly againſt our peace, we command you, that 
without delay, you cauſeJthe cattle of the aforeſaid J. to be delivered, 
until the chief plea between them be determined. And if you ſhall 
find that the aforeſaid B. again took the cattle of the aforeſaid” A. 
upon the ſame occaſion that he before took them, and detains them 
as before, then have the body of the aforeſaid B. before you and the 
keepers of the pleas of our crown, at your next county=court, And if 
by your next bailiffs, by whom the cattle of the aforeſaid A. were 
replevied, and by other honeſt and lawful men of your county, he 
be convicted of a ſecond taking for one and the ſame occaſion, 
then ſo chaſtiſe him the ſaid B. by amercement, that the chaſtiſement 
may make others afraid of offending in the like caſe, 125 


If the plaint be in the county- court by writ t of MO pending de 


fore the ſheriff, then the writ is, | 
7 


GEORGE the third, to the ſheriff of 3 bebe A. 
hath ſhewed unto us, that whereas he lately brought to you our writ 
of replevying to bim his cattle, which B. took and unjuſtly detains; 
and you have replevied thoſe cattle to him the ſaid A. and given to 
him day, until at * next county, Sc. as in the writ before, 


If the plaint be moved out of the county-court by record then 
the form of the writ of am is, 


GEOR GE the thied, to: the therif, &c, 4. hath thawed. unto 
us, that whereas B. had and unjuſtly detained the cattle of the afore- 
ſaid 4. and you upon the complaint of him the ſaid A. as the cuſtom 
is, had replevied thoſe-cattle to the ſame 4. and given to him day 
until.at your next caunty, and had attached the aforeſaid B. to an+ 
ſwer upon this to the aforeſaid A. and afterwards-we commanded you, 
that you ſhould have the record of the plaint aforeſaid, before out 
Juſtices at V —"—_— ſuch a day laſt paſt ; the ſame B. pending — 
plea before the nd Jede, hath again taken de cate dt 
Oe. as above. 2 
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" If the plaint be removed out of the county-court by writ of pon 
into the Common Pleas, then the writ of recaption is— 


us, That whereas he had lately brought to you our writ of replevying 

to him his cattle which. B. took and unjuſtly detains, and you had 
replevied thoſe cattle to the ſame 4. and given him day until at your 

next county, and you had attached the aforeſaid B. to anſwer upon 

this to the aforeſaid A. and afterwards we commanded that plaint to 
be put before our Juſtices at Veſiminſter ſuch a day laſt paſt ; the 

ſame B. pending the plea before the fame Juſtices, again took | 
the cattle of the aforeſaid 4. upon the ſame occaſion which he before 

took them, and detains them as before, and doth not permit juſtice 
to be done, in contempt of our commands. And becauſe this is un- | 
juſt, and manifeſtly againſt our peace, we command you, that if the 
aforeſaid A. ſhall make you ſecure touching the proſecuting his 
Claim, &c. then put by gages, Ec. the aforeſaid B. that he be before 
our Juſtices aforeſaid, to anſwer to us concerning the contempt afore- | 
ſaid; and to the aforeſaid A. of the treſpaſs aforeſaid ; and have you 

there the names of the pledges and this writ, and cauſe thoſe cattle 

to be replevied to the ſame J. Witneſs, &c, 


"GE ORGE the third, to the ſheriff, Ec. A. hath ſhewed unto | 


If a man ſue a teplevin by writ, and the ſheriff ſends unto the 
bailiff of the liberty to replevy the cattle, becauſe that the taking 
was within the liberty, and afterwards the plaint is removed by 
writ of pong into the Common Pleas, and afterwards the lord, or the 
party. who diſtrained before, diſtrains again for the ſame cauſe ; then 
he who is ſo diftrained on ſhall have a writ of recaption, and the 
writ ſhall be in theſe words— | 


GEORGE the third, to the ſheriff, &c. S. hath ſhewed unto 
us, that whereas he lately brought to you our writ of replevying to 
him his certain horſe, which J. and A. have taken and unjuſtly de. 
tained, and the bailiffs of the liberty of the Abbot of & of 
2 — {whom you have made to have the return of our writ 
aforeſaid) replevied that horſe to the ſame S. and attached the afore+ 
ſaid A. and J. to anſwer hereupon the aforeſaid 8, z and afterwards 
we commanded that plaint to be put before our Juſties at Y//tmins 
fer ſuch a day, in the third year of our reign, the aforeſaid 1. and 
A. have again taken the cattle of the aforeſaid S. pending the plet 
aforeſaid before the bailiffs of the aforeſaid Abbot, of his court afores 
faid, before whom that plaint, according to the liberties granted to 
the m_ Abbot by the ſame Juſtices, is returned to be pleaded, Ca 
av a E. | ww 4 1 4; ) 


BE 


The Pꝛackſce of Diffreſs and Replevin. 21 
If a Lord has a hundred or a wapentake and has the power to hold 
plea of unlawful diſtreſt, &c. and a man diſtrains another there, for 
which he ſues a writ of replevin within the hundred, and pending the 
plea there, the party who diſtrained before diſtrains the ſame man 


again fag the ſame cauſe; then he who is ſo diſtrained on ſhall hayg 
2 writ of recaption, in the following form, directed unto the ſheriff, © 


GEORGE the third, To the ſheriff, &'c. A. hath ſhewed' unto 
us, that whereas B. had taken and unjuſtly detained the cattle of the 
aforeſaid A. and the bailiffs of H of N upon the complaint 
of the ſaid A. (as the cuſtom is) had replevied thoſe cattle to the ſame 
4. and given to him day until at the next wapentate of their aforeſaid 
lord of N———, and bad attached the aforeſaid B. to anſwer to 
the aforeſaid A. upon this; and afterwards we command you, that 
having taken with you, &c, you ſhall go to the aforeſaid wapentake, 
and in full wapentate, &c, without our writ between him the ſaid A, 
and the aforeſaid B. of the aforeſaid cattle of him the ſaid 4. taken, 
Sc. and that record, Qc. the fame B. pending the plea, 8&7. on the 
ſame occaſion on which they were $f taken, &c. put, Oc. as be- 
fore in the writ of recaption. 500 $; 


It appears by theſe writs of recaption, that if a man be diſtrained, 
and he ſue out a writ of replevin by plaint before the ſheriff in the 
county-court, and afterwards pending that plaint he is diftrained on 
again for the ſame caufe, then he ſhall have a writ of recaption, which 
ſhall be directed to the ſheriff, and the ſheriff ſhall hold plea on that 
writ of recaption, OP | 


If a man be diſtrained within any liberty, and he ſues out a 
writ of replevin there, by plaint or by writ, and pending that plaint 
in the liberty, he be diſttained again for the ſame cauſe by the per- 
ſon who diſtrained before, he ſhall not have upon that diſtreſs a writ 
of recaption ; becauſe the plaint is not pending before the ſheriff, nor 
before the Juſtices, and the King will not direct the writ of recaption 
but unto the ſheriff, ' 


If the plaint were removed by writ of pone or recordare out of 
the liberty before the Juſtices, then the party who was diſtrained 
on ſhall have a writ of recaption, as well for the diſtreſs which was 
before the writ of pone or recordare, as if the retaking bad been after 
the writ of pore or recordare ſued forth. 


If a man be convicted before the ſheriff in a writ of recaption, 
Ce. he ſhall be amerced, and render damages unto the party for the 
contempt. But if he be convicted before the Juſtices in a writ of 
recoption, he ſhall be fined, and not amerced; and ſhall render damages 
unto the party for the contempt. 
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The Writ of Withernam. 
4 HIS writ lies where a man takes the cattle or goods of another 
ali 


man, and the party ſues out a writ of replevin by writ, and an 
lias and pluries, and on the plus ies the ' ſheriff does return, That the 
Cattle or goods, &c. are cloigned, Ic. by reaſon whereof he could not 
replevy them, Cc. then the writ of witherram ſhall iſſue gut of that 
court where the pluries is returned, returnable in the King's Bench or 
Common Pizas. The form of which writ is as follows: 


GEORGE the third, To the ſheriff of Lintelnſpire, greeting. 
Whereas we have many times commanded you, that juſtly, Sc. to 
A. bis cattle, which B. Ec. or ſignify the cauſe, Sc. wherefore you 
would not or could not execute our command many times direQed 
to you thereupon ; and you have ſignified to us, that after the afore- 
ſaid B. touk the cattle of the aforeſaid 4. he drove them in your 
county, and from the county aforeſaid into the county of B : 
wherefore you could not replevy them to the ſame J. We being 
willing to oppoſe the malice of him the ſaid B. in -this behalf, com- 
mand you, that you take the cattle of the afoteſaid B. in your bai- 
Iiwick in w:ithernam, and detain them until you can replevy to the 
ſame A. his cattle aforeſaid, according to the law and cuſtom of our 
kingdom, according to the tenor of our commands aforeſaid before 
to you, Sc. a 


In the writ of withernam the party ought to rehearſe the cauſe 
which the ſheriff returns, for which he cannot replevy them; as to 


ſay, 


And after the aforeſaid B. took thoſe cattle or beaſts, he eloygned 
thoſe cattle or beaſts, or that ox or horſe, out of your bailiwick, 
ſo that you could make no delivery thereof to the ſame A. as you 
have ſignified to us; We, &c. command you, that without delay 
you take cattle or beaſts, c. as the cafe is, in your bailiwick, to 
the value of the cattle, &c. of the aforeſaid A. in withernam, and 
detain them until you can repleyy to the ſame A. &c, 


Note. There are many cauſes that the ſheriff may return on the 
pluries, wherefore he cannot replevy them, 


If the ſheriff do return on the pluries repleg*, that he has ſent 
unto the baibiff of the liberty who has return of writs, &c. and that 
the bailiff has given anſwer, that he cannot execute the wilt, 
becauſe he cannot have a view of the cattle or goods which were 
taken; then the court in which ſuch return is made, Mall 
award a writ of withernam unto the ſheriff, and the ſheriff ſhall 

thereupon 


> 
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thereupon make his precept unto the bailiff of the liberty; and if 
the bailiff of the liberty does not make a return thereof unto the 
ſheriff, then the ſheriff ſhall return the whole matter in court, and 
thereupon the court ſhall award a writ of withernam and a non omittas 
with the ſame. The form of the wiit is as follows: An 


GEORGE the third, to the ſheriff of B — greeting. 
Whereas we have many times commanded you, Sc. (until) or could 
not execute our command many times directed to you thereupon; * 
and R. of C bailiff of the liberty of Set. Walric, whom you 
have mace to have the return of our writ, hath anſwered you, that 
he could not do execution of that writ, becauſe he could not have 
a view of the cattle aforeſaid, as you have ſignified to us; where- 
fore we commanded you, that without delay you ſhould take the 
cattle of the aforeſaid B. in your bailiwick in withernam, and de- 
tain them until you could replevy to the ſame A. his cattle, Cc. ac- 
cording to the tenor of our commands, &c, thereupon to you directed, 
or ſhould ſignify to us the cauſe, &c. why you could not, &c. And 
you have returned to us, that the ſame R. bailiff of the liberty afore- 
ſaid, whom you have made to have the return, &7c. has given you 
no anſwer thereupon, We command you, that you do not omit be- 
cauſe of the liberty aforeſaid, but that you enter into it and take, 
Ec. in withernam, until, &c. according to, Cc. before to you, Sc. 
Witneſs, Ec. gt 


If a man diſtrains any man's cattle, and he ſues out a writ of 
replevin by plaint unto the ſheriff, for which the ſherif makes a 
precept unto the bailiff to replevy them, and the bailiff returns at 
the next county-court, that he cannot replevy the cattle, becauſe they 
are eloigned, or that he cannot have a view of the cattle ;- then the 
ſheriff in the ſame county-court ought to make an enquiry if it be true 
which is returned, and if it be found ſo by the jury, then the ſhe- 
riff ex officio, ſhall make a precept unto his bailiff, in the nature of 2 
writ of withernam, to take as many cattle of the other party, And 
if the ſheriff make ſuch precept to take the other's cattle in wither- 
nam, and the bailiff will not execute the writ, then the party may 
have a ſpecial writ out of the Chancery directed unto the ſheriff, com- 
minding him to do withernam, and to do execution of the firſt 
judgment, It is in the following words: 


GEORGE the third, to the ſheriff, &c, A. hath ſhewed unto 
us, that B, and C, had unjuſtly taken and detained the cattle of the 
aforeſaid A. and the ſame A. proſecuted before you for replevying to 
him the cattle aforeſaid, according to the Jaw and cuſtom of our 
kingdom; and although it was teſtified by 7. your bailiff, whom you 
leut to geplevy the catile aforeſaid af the ſaid A.; and found by an 
| | + Inquifition 


MC. 
* 
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inquiſition made in your full county (as the cuſtom is) that the ſame 
bailiff cauld not have a view of the ſame cattle to replevy them to the 
afareſaid 4. wherefore it was conſidered in your ful! county, that the 
eattle of the aforeſaid B. and C. in your bailiwick, ſhould be taker in 
withernam, and detained until his cattle aforeſaid could be replevied 
to him the ſaid A. according to the law and cuſtom of our kingdom; 
yet the ſame 4. bath not yet obtained execution of the conſideration 
aforeſaid, to the no little damage and grievance of him the ſaid 4. 
and becauſe we are willing to relieve the aforeſaid A. in this 
matter, we command you, if it be fo, that you take the cattle of the 
aforeſaid B, and C. in withernam, and detain them until you can tie- 
plevy to the ſame A. his cattle aforeſaid, according to the law and 
cuſtom of our kingdom of England, and according to the conſideta- 


tion aforeſaid, Cc. 


It appears, that the ſheriff may award withernam, or a writ of replt- 
vin ſued by plaint, if it be found by inqueſt in the county- court, that 
the cattle are elo:gned according to the bailiff's return, Sc. But on 
the withernam awarded in the county-court, if the bailiff does return, 
that the other party has not any thing, &c. he ſhall have an alias and 
a plurics, and io infinite, and has no other remedy there. | 


On a writ of withernam returned in the King's Bench or Common 
Plas, if the ſheriff does return, that the party has not any thing, 
c. there, a capias ſhall be awarded againſt him, and exigent, and 


proceſs of outlawry. 


In a writ of replevin ſued by writ, at the pluries returnable, the 
ſheriff doth return, quod averia elongata ſunt, c. Now if the defen- 
dant appears, the plaintiff ſhall not have a writ of withernam ; becauſe 
the defendant may gage deliverance. And if the defendant's catcle 
be taken in withernam, they ſhall not be delivered to the plaintiff, 
but the ſheriff ſhall keep them guouſgue, &c. and the ſame appears by 
the tenor of the writ. But it is ſaid, that it is the uſage in the 
King's Bench, that they ſhall be delivered unto the plaintiff, by which 
it ſeems, that the form of the writ of withernam there, is in another 
manner than/as ſettled in the regifer. | , 


In a writ of replevin at the pluries returnable, the ſheriff does re- 
turn, quod averia elongata ſunt, Cc. and the defendant does appear, 
and pleads, that he did not diſtrain them; the plaintiff ſhall not 
have a writ of withernam. And ſo if the defendant at the pluries te- 
turned appears, and pleads that the cattle are dead, in the default of 
the plaintiff, the plaintift ſhall not have a writ of withernam. 


The defendant in ſome caſes {hall have a writ of withernam agi 
the plaintiff; for example, if the defendant has a return awarded for 
bim, 
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him, and he ſues out a writ de retorns babendo, and the ſheriff returns 


b 

: on the pluries, quod averia #longata ſunt, Ic. he ſhall have ſeire facias 
- againſt the pledges, fc. according to the ſtatute of Vim. 2. and 
n if they have nothing, then de ſhall have a' writ of withernum againſt 
d the plaintiff of the plaintiff's cattle, | 3 ö 

n * 

. 


The Writ de Parco Fracto. 


75 


* 
, 


4 Writ of parc fracto lies, where a man diſtrains cattle for da- 

A mage fraſant, or for rent or ſervice, and puts them into the 
common pound, or into another pound or place, which thall, be ſaid 
to be a lawful pound; and he who has property in the cattle, or 
| another perſon, takes the cattle out of theſaid pound, and drives them 


0 where he pleaſes; he who diſtrains him for, Cc. ſhall have the writ 

7 de parco fracto. 8 f 

1 If a man ſends his ſervant to diſtrain for rent or ſervices, and the 

, ſervant diſtrains the cattle, and unpounds them, and a ſtranger takes 
them out of the pound, the maſter ſhall have the writ de parce fratto, 

IN and not the ſervant, for it is the maſter's pound. 

kt If a man diſtrains for rent or ſervices, or damage feaſant, and puts 


the cattle into the land or cloſe of a friend with his licence, and he 

who owns the cattle, takes them out of the ſaid cloſe, he who diſ- 
the trains them ſhall have the writ de parco fracto, and not he Wheſe 
cloſe it is; for he who owns the clole, ought to have an action of 
ale quare clauſum fregit, &c. for that it is not his pound, but the pound 
BY of him who diſtrains the cattle, And the form of the writ d parcs 
if, fracto, is as follows: 4 * 


” WU GEORGE the third, to the ſheriff of Lincolyſbire greeting. If 
ich A. Sc. then put, &c.B. to ſhew wherefore, Whereas the ſaid A. took | 
"—_ certain beaſts in his damage at N. (or thus, the beaſts of the aforeſaid | 
B.) and impounded them there, according to the law and cuſtom of | 
our realm, the aforefaid B. with force and arms, broke that pound, | 
re. und took and led away the beaſts aforeſaid, and other wrongs to him 
hi, did, to the great damage, &c. fs 
e. Note. This writ is vi et armis, and be Pall not fir in the writ what 
it of tind of cattle they are, nor to tobom thr property of the cath Your aps 
pertain; if that be phaſe wot fo to do. 


If a man ſend his fervant for to diſttain for rent or ſetvices, ot fot 
lamage feaſant, then the form of this writ is as follows ; 


.TO 
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TO ſhew wherefore, Whereas the ſaid. A. cauſed a certain ox (or 
certain. beaſts) to be taken in his damage at N—— by B. his ſervant, 
and the ſaid B, there impounded the ſaid ox (or thus, thoſe beaſts) 
according to the law and cuſtom of our realm of England, he the ſaid 
C. with force and arms, broke that pound, Cc. | 25 


Or thus, for an Abbot : 


T O ſhew wherfore,. whereas the ſaid Abbot in his houſe in the 
ſuburbs of Lincoln, by friar J. keeper of our cell of St. Mary Mag- 
dalen without Lincoln, certain beaſts, c. Otherwiſe, for a default in 
the lord's court: wherefore; Whereas the ſaid A in his fee at N. 
cauſed to be taken by his ſervant, the beafts of the aforeſaid. B. for 
a certain default which the ſame B. made in the court of him the 
ſaid A.'againſt E. in a plaint which was in the ſame court, between, 
De. by conſideration of the ſaid court, and the ſaid 4. impounded 
thoſe © beaſts according to, Cc. the aforeſaid B. with force and 
arms, &c, n 


* 
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If a man does diftrain for an amercement in a hundred, and impound; 
the cattle, and the other takes them out, the writ ſhall be in the 
following form: | t | | 21 


WHEREFORE, whereas the ſaid A. by B. and C. his bailiff's of 
the hundred of N. cauſed to be taken certain labouring beaſts of him 
the ſaid T. at 8 —— within the precinct of the hundred aforeſaid, 
ſor à certain amere ment, in which the ſaid F. was amerced in the 1 
ſame hundred, to be levied to the uſe of the ſaid A. and the ſaid B, Neat 


and C. impounded thoſe beaſts, Cc. 0-637 bie 
' In this w it the party ought to ſhew, that the property of the cattle ( 


were in him who was amerced, becauſe he cannot: diſtrain the cattle 
of other men for this amercement; but for rent or ſervice it is other- 
wiſe. For the party may diſtrain the catile there, levant and couchant 
on the lands. 5 | | a 


It the King do diſtrain for a debt or amercement due unto him, and 
impound: the cattle, and a ſtranger does break the pound, and takes 
them out, then he ſhall have a writ, and the writ ſhall be in theſe 


words : 


The King to the ſheriff of 8 ͥ v greeting, Put by 
gages, g. P. of E. —— and C. of 0 —.— that they be, 
Fc. to anſwer as well to us, as to Ann Queen of England, wherefore, 
whereas W. or R. bailiff of the liberty of the ſaid Queen of ihe 
Hundred of C—— (in. which the ſaid Queen, as in the teſt of bet 
lands and tenements, granted to her by us, hath the return of al 
our writs, as belongs to the ſaid . by reaſon of his office) by v. 29 
3 tue 


* 4 
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tue of the return of 4 certain writ made by him for yod within 
the liberty aforeſaid, for a certain debt, to-be levied to uſe of the. 
ſaid Queen, upon the ſaid P. by ſummons of our Exchequer, took the 
beaſts bf the fald P. at B. and impounded them there, atcotding to 
the law and cuſtom of our tealih ; the afoteſaid P. ind C, with force 
and arms broke that pound, and took and led away the aforeſaid 
beaſts, and committed other wrongs there, in contempt of üs, and 
to the great damage of the ſaid Queen, and againſt our peace, Ge. 


When the King ſues any writ, the writ ſhall not ſay, &c, Si 
Gergins Rex Mag fecerit te ſecur Ec, for he ſhall not find ſureties 
[ 25 a common petſon ſhall do, for he ſhall not be amercid, as appears 
r by the writ before. | 


„ If the huſband does diftrain for rent or ſervices which he has ja 
d right of his wife, and a ſtranger takes them out of the pound, the 
50 huſband ſhall have the writ de parco fracto in her name, but yet 
it ſeems he may ſue the ſame in his owa name, and in th 
his wife, and join the wife with him. 


e name of 


ds 
the 

| The Writ of Reſcous. 
; of 
um 1 
id; HE writ of reſcous lies where a man does diſtrain for rent or 
the ſervices, or for damage-feaſunt, or would impeach of ithpound the 


B. {Wcattle, and the other party does reſcue them, or takes them from 
b, then he ſhall have this writ of reſcous; and the writ is ſuch; 


GEORGE the third, to the ſheriff, &c; IF A. ſhall mike 
you ſecure, Sc. then put, Cc. to ſnew wherefore, whrreas he che 
laid A, took in bis fee at &, certain beaſts ; or thus, cet- 
tain beaſts of the ſzid B. and would have impounded them there ac- 
cording to the law and cuftom of our realm of England, but the afore- 
ſaid H. with force and arms reſcued the beaſts aforeſaid, and other 
wrongs, &c. Or thus; wherefore, whereas the ſaid A, caufed to 
de taken certain beaſts by C. his ſervant, in his fee at d —— 
for cuſtoms and ſervices due to him; or thus, cauſed to be taken 
certain cart of him the ſaid B. and he the ſaid C. would have 
arried that cart unto the manor of the ſaid 4. of F———, according 


at. , ic. the ſaid B. with force and arms, made an aſſault upon him 
y A ſaid C. and the faid cart took away from him, Ce. 
f the BY Note, It appears he may joia in 4 writ of rens for the aſſault and 


of 7 attery of his ſervant. 
y "I 28 tFf —— 
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Ik he does diſtrain cattle, and other dead chattels, then the writ 
\ muſt be as follows ; ee 


TO fhew wherefore, whereas he the ſaid 4. took the beaſts and 
chattels of the aforeſaid B. in his fee at S— —, for cuſtony 
and ſervices due to him, and would have impounded thoſe beaſts, and 
detained the chattels aforeſaid in the name of a diſtreſs, accordin 
to the law and cuſtom of our realm of England, the ſaid C. reſcued 
thoſe beaſts, and took away from him the ſaid A. the chattels afore. 
ſaid, and other wrongs, Sc. | 


If he does diftrain for a rent-charge, the writ is in theſe words: 


WHEREFORE, whereas he the ſaid A. in a certain tenement 
of him the ſaid B. at N » bound for a certain yearly rent, 
by the writing of him the ſaid B. charged with the diftreſs of the 
faid A. took certain chattels of the ſaid B. for the rent aforeſaid, 
being in arrear, and would have there detained them in the name «f 
Aa Jiftreſs, according to the law, ©. the aforeſaid B. took away from 
him the chattels aforeſaid, &c. 


Note. If a man ſends his ſervant to diſtrain for rent or ſervice, 
or damage-feaſant, and reſcous be made on the ſervant, the maſter ſhall 
have the writ of reſcous, and not the ſervant ; for the wrong is done 
unto him who ought to have the rent or ſervice, or is damni- 


fed, Oc. 


If a collector or ſub- collector diſtrains for fifteens, and reſcous be 
made, he ſhall have the writ of reſcous; and the writ ſhall bes 
follows: | | 


IF of . the ſub- collector of the tenths of the town 
of S——— laft granted to us by the citizens and burgeſſes of our 
realm, Sc. ſhall make you ſecure, Cc. then put B. c. to anſwer a 
well to us as the aforeſaid W. wherefore, whereas the ſame V. took 
certain chattels of him the ſaid B. for a certain ſum of money al- 
ſeſſed upon account of the tenths aforeſaid, and in our name would 
have detained thoſe- chattels, in the name of a diſtreſs, the aforeſaid 
B. there aſſaulted the ſaid V. and beat him, and took away from 
him thoſe chattels, Cc. and other wrongs, &c. in contempt and pre- 
judice of us, and to the gicat damage of the ſaid . and again 
our peace, £9. 


If the bailiff or officers do arreſt certain perſons, and others rel: 
cue them from the officers, then he who cauſed them to be arreſted, 


ſhall have the writ of re/cousz and the writ ſhall be to the eſfed 
following : | eee 


WHERE 
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WHEREFORE, whereas the ſaid prior by the charter of Lord. 
| Edward, c. which we have inſpected, ought to have at 
ing bis free court of all his men, as well burgeſſes as others, and of 
” all pleas and plaints and attachments whatſoever happening, together 
ne with prizes and all other things belonging to his men, and the fame” 
prior, cauſed to be attached by B. his bailiff at F=— R——, and 
ud WY 4 the men of him the ſaid prior, for divers treſpaſſes by 
them done at 7 within the liberty of the aforeſaid prior (as 
it is ſaid) againſt our peace, whereupon hue and cry was there levied; 
and the ſaid prior would, according to law and cuſtom, have there 


detained them the ſaid R. and M. to undergo juſtice in this behalf 
in the court of the (aid prior, the aforeſaid B. and L. with force and 


dent arms took the aforeſaid R. and M. not juſtified concerning the ſaid 
8 treſpaſſes, out of the cuſtody of him the ſaid B. and permitted them 
N ; to go where they would, and other wrongs, &c. to the great damage 
u of of him the ſaid prior, and to the manifeſt hurt of his liberty, and 
"Ri apainſt our peace, &c, 

Note. If the bailiff or ſheriff, or other officer of the King, does 
Ms arreſt a man, or diſtrain him for debt, or other ſervice due to the 


hall WY ings and reſcous is made, then the bailiff or other officer ſhall have 
the writ of reſcous in his own name, and not the King's; and the 
writ ſhall be as follows: 


If T. bailiff of the hundred of F ſhall make you ſecure; - 
Cc. then put, Sc. to anſwer as well to us as the aforeſaid bailiff. 
wherefore, whereas the ſame bailjff, according to the duty of his of- 
ice, took V. (whom we commanded to be taken by our ſheriff of 
the county aforeſaid, by our writ of judgment to him directed) at 
K— by virtue of our mandate aforeſaid, and would have led him 
unto our caſtle of X , there to remain in our priſon, the afore- 
ſaid R. and S. with force and arms reſcued him the ſaid V. at the 
town of X, and other wrongs, e. in contempt of us, and 
to the great damage of the aforeſaid bailiff, and againſt our peace: 
and have, &c, | | 


If the bailiff would arreſt any perſon, and he himſelf does reſcus 
bimſelf, and will not obey the arreſt, then the wtit ſhall be, | 


IF H. of R bailiff of our town of S-m—_—, ſhall make 

you ſecure, &c, then put B. Cc. wherefore, whereas he the ſaid H. 
rs rel+ xccording to the duty of his office, attached the aforeſaid B. for a 
reſted, penain hue and cry levied upon him by V. of $—— at C——— 
e effec pa the complaint of the aforeſaid V. according to the law and cuſ- 
| om of our realm; the aforeſaid B, not permitting himſelf to be' 
VIEW 1Ff a2 | | juſticed, 

ERE . 
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jpſticed, with farce and arms broke the attachment aforefaid, and 
there made an pflault upon bim the ſaid H. &e, 2 


If the ſheriff ſends unto the bailiff of the liberty to levy fines and 
amercements for the King, and the bailiff diſtrains certain cattle, and 
the reſcous is made, the lord of the liberty ſhall have a writ of reſcous of 

E re/cous done to the bailiff, and for the battery and aſſauſt made 
upon him, and for the loſs of his ſervice, and the whole charge ſhall 
be contained ip one writ. | 


If the King's bailiff does diftrain for rent, and reſcaus is wade 
the bailiff ſhall haye the writ of reſcaus and not the King. 


If a man ſue forth an execution, and has a capias ditected to the 
ſheriff to arreſt the party, and the ſheriff make his warrant to the 
bailiff of the oo liberty where the party dwells, to arreſt him, 
by which the bailiff does arreſt him, and others do reſcue him 
from the bailiff, he who ſued forth the writ of execution ſhall have 
the writ of reſcaus againſt him that reſcued him, as appears by the 
| regifter 3 but yet it ſeems reaſonable that the bailiff ſhall have a 
writ of reſcous in ſuch caſe ; for ſome ſay the bailiff ſhall be chacge- 
able to him who ſued forth the capias, &c, and for the arreſt. 


It further appears by the regiſter, that if a writ be directed unto 
the ſheriff to levy the expences of the Knights at the parliament, add 
the ſheriff make his warragt unto the bailiff of the liberty of the 
bibo of £h to levy the ſam afſefſed, Se for which the bailif b 
his ynder-bajlift, does take certain cattle and would impaund them, 

and other perſons do reſcue the cattle and beat the under-bailiff, tha 

the bailiff ſhall have the writ of reſcaus againſt them; for it ſeems 
that the Knights which ſhould have the money, ſhall not have a 
Writ of reſcous for the ſame re{44us, becauſe it is not a duty unto 
them by any perſon certain, but to be levied of the inhabitants of 
the towns. 5 1 , Ev 


Tf, the lord does diſtrain his tenant's cattle, and a ſtranger's cattle 
or rent or ſervice behind, when there is not any rent or ſervice be- 
hind, the ſtranger may reſcue bis own cattle, but not the tenant's 
as it appears. And by the ſtatute of Marlbridge, cap. 3. which wil- 
lech, nen ideo puniatur Dominus per redemptionem, yet the opinion of 
Tberpe, M. 31 Ed. 3. is conttary; for he ſays, the ſtranger may 
refcug as well the tenant's cattle as his own. 


The writ of reſcous is not to be brought by the perſon who bas the 
paſſeſſion of the cattle, or the thing of which the re/cous is ſup 
poled to be made: for if a man come ta arreſt a man, or 2 

N 06 


5 
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and he is diſturbed to do the ſame, he ſhall not have a writ of re/cous, 
but an action on the caſe. Vile 33 

The King ſhall not have the writ for a reſcous dons to his officer, 
Vide P. 20 Ed. 3. but he may cauſe him to be indicted for the 
ſame. 9 


The IPrit Pro Exoneratione Sectæ ad Curiam Com! vel Baron. 


HIS writ lies where the tenant holds his. land to do ſuit at” 

the county-court, hundred or other court-baron, or wapentake os 
let, and he who ought to do the ſuit is in ward unto the King, or 
his committee, and the lord of whom he holds by ſuch ſervice 
will diſtrain him to do bis ſuit at his court during the time he is 
in ward unto the King or his committee; his guardian ſhall fue this 
writ unto the ſheriff, or bailiffs of the court, that they do not dif. 
train him, &c. to do ſuit during the time he is in ward to the King 
or his committee; and the form of the writ is in the following 
words ; | 


TO the bailiff of A— of J——— greeting. Whereas 
according to the law, &c. we who ought not to do fuit at the court 
of any perſon by reaſan of any lands and tenements whatſoever, be- 
ing in our hand or in, our ward, and thoſe perſons to whom We have 
committed ſuch wardſhip, ought to hold thoſe wardſhips during the 
cuſtady as freely and quietly from all ſuit, as if we kept them in 
aur own hand; we command you, that by reaſon of the lands and 
tenements of J. deceaſed, which be held of us in chief, and Which 
we in the cuſtody of him the ſaid R. of our grant, you do not diſ- 
train, or cayſe him to be diſtrained to do ſuit at the ſaid caurt of 
our lord J. during the cuſtody aforeſaid, and the diſtreſs, if any, Ec. 


This writ may be had by a tenant in dower, where ſhe is endowed 
in the Chancery of lands which are in ward to the King, which lands 
are held of other lords; if ſuch lords will diſtrain the tenant in 
dower to do ſuit for thoſe lands which ſhe holds in dower, ſhe 
ſhall have a writ diſcharge her; which writ ſhall run as follows: 


GEORGE the third, to the bailiffs of j——— ind B—— 
greeting: Whereas according to the law, &c, (as above, unti}) or 
in our ward, and women holding lands or tenements in dower of 
ſuch wardſhips, ought to hold them as freely and quit from all 
ſuit during thoſe wardſhips, as if we kept the faid lands and tenements 
in our own hand; we command you, that you do not diſtrain A. 
and KR. his wife, by reafon of the lands and tenements W 

sin 
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H' in , which he held of us in chief, and which the 
ſaid R. and M. hold in dower of bim the ſaid R. of the gift of the 
aforeſaid H. her former huſband, and of the inheritance of the ſon 


and heir of A. within age being in our wardſhip, to do ſuit at the 
court aforeſaid of our lord, during our wardſhip aforeſaid; and the 


diſtreſs, Ce. 


If the heir be in ward of the King, and alſo his lands, and after- 
wards the tenants paravail, who hold of the heir are diſtrained by 
other lords, of whom the heir holds his lands, to do ſuit unto the 
Jord's court, thoſe tenants ſhall have a writ directed unto the lord's 
bailiff, to diſcharge them of the ſuit; and the writ is in manner 


following : | 


* 


GEORGE the third, to the ſheriff of Nottinghamſhire, greeting. 
Whereas according to the law and cuſtom of our realm, no perſon 
who holds of heirs being within age and in our cuſtody, is bound to 
do ſuit at the county, hundred, wapentake, or other court, for lands and 
tenements of thoſe heirs being in our hand, during the cuſtody afore- 
ſaid ; we command you, that you diſtrain not, or cauſe to be diſ- 
trained, the tenant's of the abbey of Derley, of certain lands and 
tenements of R. the ſon and heir of R. B. deceaſed, in C 
(which he held in chief of lord R. late King of England, becauſe 
the lands and tenements of the ſame heir in the ſaid town, are in 
our hand by reaſon of his minority) to do ſuit at the wapentals of 
3.— - during the cuſtody aforeſaid, | 


Tf the heir and his lands be in the King's ward, for lands held of 
the King in capite, and afterwards the other lords, of whom the heir 
holds parcel of his lands, will diſtrain for any ſervice or rent to them 
due, then the King or his committee may ſue a writ for them to 
ſurctaſe from ſuch diſtreſs ; and the writ is ſuch; | * 


GEORGE the third, to the bailiffs, gc. Whereas heirs being 
within age, and in our ward, ought not, nor are bound to do any 
ſervices during thoſe wardſhips, according to the law and cuſtom of 
our realm; we command you, that the diſtreſs which is made by the 
abbot of V upon the tenant of the heir of V. of 
(who. held of us in chief) being within age and in our cuſtody, for 
homage, fealty and other ſervices to be done by the ſaid heir to the 
ſaid lord, you do wholly ſuperſede during the cuſtody afarefaid, and 
the diſtreſs if any, S. | 


Tue tenant in dower ſhall have ſuch writ, if the other lords will 
diſtrain her, for the relief of the heir or other ſervices,” during the 
time that the heir's lands ate in the King's cuſtoly, or in the cuſtody 
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of his committee. And he may ſue this writ directed unto the lord 
himſelf, as well as to the bailiff, or unto them bot. 


Nute. That if a man holds. of another to do ſuit to bis, mill, 
Ec. if he do not the ſuit, he ſhall have a writ of ſea ad molendinum 
againſt him, and by the ſame reaſon, if a man holds of another 


lord to do ſuit at his court in the manor of D if he does 


not the ſuit, the lord may have a writ of ſecio ad curiam ſuam faciend? 


as well as the other writ, But yet there is no ſuch writ in the re- 


giſier, becauſe he may diſtrain for that ſuit, and ſhall not have 
any other profit, but only appearance in his court. But in the 
other caſe of the writ of ſea ad molendinum, he ſhall have other 
profits by the ſuit, the toll of the grain he ſhall grind there, and for 
that profit it appears the action ſeta ad molendinum was given, and 
for the ſuit of the court by only a diſtreſs. 


If de King have lands by forfeiture of eſcheat, and leaſes them for 
life, at will or in tail, and if the lord of the lands of which they are 
held will diſtrain the King's committee or leſſee for ſuit or other 
ſervices, he ſhall have a ſpecial writ unto the lord's bailift eo 
ſurceaſe, &c. | 


If lands deſcend unto divers coparceners, for which one ſuit ſhall 
be done at the lord's court, if parcel of thoſe lands come into the 
King's hands, then he ſhall have a ſpecial writ to diſcharge him of 
the ſuit for the time they ſhall be in the King's hands; which ſhall 
be in theſe words : | * 0 8 


GEORGE the third, to the ſheriff, c. greeting. Whereas 
it is provided by the common council of our realm, that if any in- 
heritance from which only one ſuit is due to ſeveral heirs, Cc. of 
devolves to others by ſale, &c. bas been accuſtomed to be done, 
and a certain inheritance (which was H.'s of B of the 
barony of B———, from which ſaid barony only one ſuit is due to 
your ſaid court) is devolved by ſale, as we underſtand, to our beloved 
and faithful V. of H. and I. ſon and heir of R. of 8 being 
within age, and in the cuſtody of out beloved and faithful R. of 
N, by our commiſſion. And we, according to the law 
and cuſtom, c. ought not to do any ſuit by reaſon of lands and 


, tenements being in our hand and in our ward, and thoſe to whom 


we bave committed ſuch wardſhips, ought to hold them as freely, 
and quit from all ſuit, as if we kept the ſame in our own handy 
we command you, if it be. ſo, that then you do not diſtrain the 
ſaid IV, of H to do ſuit at your county aforeſaid for the lands 
and tenements of the ſaid barony, during the wardſhips of the ſaid 
heir aboye-mentionrd, &c. * e N 
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Ik the wife be tetiant in dower of any land, ſhe (hill net be dir. 
trained to do ſuit for that land which [he holds in dower if the heir 
have ſufficient land in the ſame county to be diſtrained for the 
ame. And if ſhe be difitained, then ſhe ſhall have the following 
writs ?: | TH be eee 
GEORGE the third, to the bailiff of the hundred of Naw, 
greeting; c. Whereas according to the law and euſtom bf our 
realm, women, tenants in dower, ought not to do ſuit at the hun- 
dred or the court of any perſon; for their lands and tenements hie 
they hold in dower; we command you, that you do not diſtrain 7 
who was the wife of B. to do ſuit at the hundred aſoreſaid; for the 
lands and tenements which ſhe holds in dower, and the free tenement 
which was ber ſaid former huſband's, contrary to the law and cuſ- 
tom of our realm, ſo long as the heir of the aforeſaid B. has other 
lands and tenements in your bailiwick, whereby he may be diſtrained 
to do the ſuit for the dogger aforeſaid; and the diſtreſs, if any, ſhall 
| be made, Se. that you cauſe it to be delivered without delay, &c. 


I lands deſcend to many coparcentrs, whereof one ſuit ought to be 
done for the whole land; now if the land be held of the King, then 
all the coparceners ought to do the ſuit as well after partition as before. 
But if the land be held of another lord, then that cparcener of his 
ſeoffee, who has the part of the eldeſt ſiſter, ſhal} only do the ſuit; 
and if the-lord will diſtrain the other coparceners, then they ſhall have 
& writ againſt him, directed to him or his bailiffs, to diſcharge them 
of that ſuit, and diſtreſs taken, Sc. and the writ ſhall be in theſe 
words: | 


1 
| 

: 2 - 9 ; | 1 
- GEORGE the third, to C. or to the bailiffs of C. greeting, &.. a 
Whereas by the common council, Wc, it is provided, that if any in- 8 
beritanee, from whence one ſuit only is owed, devolvcs to ſeveral 
heirs; coparceners of the ſame inheritance, or otherwiſe by ſale or 
other manner, only one fuit is to be done for that inheritance, as be- 
fore has been accuſtomed to be done, and a certain inheritance 
which was 4.'s in N (for which one ſuit only was due tg 
your court of , or to the court aforeſaid of your lord of /=—) 
devolved to A. B. and C. coheirs and parceners of the inheritance 
aforeſaid, as we have received information : we command you (or 
ye} that you (or ye) do not diſtrain the aforeſaid . B. and C. ſeve- 
rally to do divers ſuits for their portions of the ſaid inheritance at 
your court of , or at the court aforeſaid of your lord of 
2 contrary to the form of the proviſion aforeſaid, and the 


diſtreſs, if any, Oc. : 


If the tenant infeoff divers perſons of lands, for which one ſuit MI lee 


ought to be done, if ane of the feoffees do the ſuit, Cc. if the — 11 
| contess 
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feoffees are diſtrained to do ſuit for that land, they ſhall have ſuch 


writ, which writ is in the regiſter, and that writ is given * the * | 
tute of Markbridge, cap. 9. 


If the heirs or feoffees ſhall do the ſuit at the county- court, 3 1 
of wapentate, if one do the ſuit, all of them are „ and 1 5 
they be diſtrained, they ſhall have that writ. | 


If one coparcener makes a feoffment of his part, or a man be teyant 
by the eurteſy of one part of the land, yet one ſuit ſhall be only done 
by one coparcener, by him who has "the eldeſt part. And if they: 
be joint feoffees, then they by one of them, as they can agree 
amongſt themſelves, &c. And if he ſue ſuch writ; and difrained, 

| then he ſhall have an attachment againſt the lord, or the bailiffa to 
| whom the firſt was directed, to anſwer to that contempt, on which 
writ he ſhall recover his damages, Dc. 


If there be two coparcrners of land for which one ſuit ou he to be 
. lone, and the eldeſt ſiſter will not do the ſuit at the lord's court, | 
. then the lord may diftrain the other roparcener as well as the eldeſt co- 
parcener, for that fuit, and if the coparceners be diftrained, then they 
ſhall have z writ againſt the eldeſt fiſter, to compel her to ds the ſuit, | 
And the writ ſhall run in theſe words: 


s 

3 

< GEORGE the third, to the ſheriff, G., If B. and C. mau 
FX make you ſecure, Oc. then ſummon, c. A. that ſhe be, Cc. to 
ew ne whereas by the common counſel, c. that if any. 
inheritance, Sc. (as gbove until) has been accuſtomed to be done, 
and that ſhe — 4 has the principal part, &c. and a certain inheritance, 
Er. (as above until) is devolved to A. B. and C. coheirs and parceners 
of the inheritance aforeſaid, as we have received information, and 
the aforeſaid A. has part of that inheritance; and the aforeſaid B. 
and C. are ready to contribute to do the ſuit for their portions, ſhe 
the ſaid A. refuſes to do that ſuit for herſelf and the ſaid B. and C. 
at the court aforeſaid, to the great damage of them the ſaid B. 
and C. and againſt the form of the proviſion wert. as it is ſaid. 
And have there the ſummonera, Sc. 


If a man has mods in divers places in the e has ſeveral wor 
Ec. or hundreds, and he is conftrained to come unto the leet or the 
heriff's torn, where he is not dwelling or converſant, but is dwel- 
ling within the precin& of any other leet or hundred, Ge. then he 
ſhall have a writ unto the ſheriff for diſcharging him from coming 
Iv che ſheriff's torn, or hundred, or leet, or other place, than in the 

ſuit beet or precinct of the hundred where he . And the writ is 
other Y follows ; 
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GEORGE the third, to the ſheriff of ' Wireeſter, greeting: 


Whereas it is provided by the common counſel of our realm, that 
they who have tenements in divers hundreds, have na neceffity to 
the ſheriff's torn, except in the bailiwick wherein they ſhall be 
dwelling; We command you, that you diſtrain not S. to come to 
your torn, in our hundred of J. contrary to the form of the proviſion 
aforeſaid, Qc. 8 


- By the ſtatute of Marlebridge, cap. 10. it appeareth, that the ſhe- 
riff ought for to hold his torn as he has uſed jn the time of Richard 
the third, and Jebn, Kings of England. | 


By the writs it ſeems, that he ſhall hold his torns in every hun- 
 dred, c. And if the ſheriff diftrain againſt that ſtatute any man, 
then he may ſue that writ upon the ſtature, &c, and if he do diſtrain 
him after, chen he ſhall have attachment againſt the ſheriff, &c. And 
the writ is in the following words: 


GEORGE the third, to his coroners in the county of Lincoln, 
eeting : If 4. ſhall make you ſecure, Cc. then put, Cc. B. our 
Seri of the county aforefaid, that he be, Cc. to ſhew wherefore, 
whereas by the common counſel, Sc. (as above until) dwelling, 
he the ſaid B. or he the ſaid ſheriff has diſtrained the aforeſaid A. to 
the torn of him the ſaid, ſheriff of our hundred of I. contrary to 
the form of the proviſion aforeſaid, and againſt the form of our man- 
date to him, before, thereupon directed, as it is ſaid : and bave, Sc. 
And in the mean time, Cauſe to be delivered the beaſts of him the 
ſaid A. taken on that occaſion. Witneſs, (Fc. | 


If a man have lands within the precinct of ſeveral leets, or in 
one county, and he dwells within the precin& of one of them, and 
be is diſtrained to come unto another leet where he dwells not, then 
he ſhall have ſuch writ unto the ſheriff, or bailiffs of the court, Cc. 
that they do not diftrain him to come to that leet, within the pre- 
einct whereof he dwells not, And the writ is: 


GEORGE the third, to his bailiffs of the honour of C. in the 
county of Lincoln; or, To the bailiff of A. of B. in the county of, 
Sc. greeting: Whereas by the common counſel, Cc. that they who 
have lands in divers hundreds, have no neceſſity to come to the view 
of frank-pledge, except in the bailiwick where they ſhall be dwel- 
ling; We command you, that you diſtrain not A. to come to the 
view of frank-pledge in your court, or in the court of your lord of 
the honour aforeſaid, in the county aforeſaid, againſt the form, &c, 
and the diſtreſs, if any, Cc. 85 


lt 
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It appears that if the party be diſtrained, after he has ſued: the writ - 
directed unto the ſheriff, or bailiffs, that they do not diſtrain him, 
that be ſhall have an attachment againſt them. But it ſeems reaſon» 
able, that firſt he have an attachment againſt the ſheriff; or againſt 
bailiffs, who diſtrained him to come to the leet in the hundred where he 
is not dwelling, if he be dwelling within the precinct of another leet, 
becauſe the ſtatute of Marlebridge is a probibition, in itſelf, and he 
who does contrary to the ſtatute does wrong unto the party, upon 
which he may haye an attachment, without ſuing forth any writ, | 


Note, That men or women who have entred into religion, ou 
not to come unto the ſheriffs torn, or unto the leet of any other with- 
out great cauſe ;z and if they be diſtrained for to come, they may have 
a writ out of the Chancery to diſcharge them, which ſhall be ſued, 


GEORGE the third, to the ſheriff, Ic. Whereas by the come 
mon counſel, c. that men who have entred into religion have no 
neceſſity to come to the ſher i torn, (or thus, to the view of franl- 


1 pledge, ) unleſs their preſence be required for ſome ſpecial cauſe ; We 
G command you, that you diſtrain not the abbot of J. to come to your 
L torn, (or thus, to the view of frank-pleage) in your hundred of F. againſt 
, the form of the proviſion aforeſaid, and the diſtreſs, 8c. 1 
a The abbot ſhall have ſuch writ againſt the bailiffs of another lord, 
- that they do not diſtrain him to come to his Jeet. | | 

J . NE. , a , | 
« By the common law, parſons of churches ſhall be compelled or 


diſtrajned to come to the king's leets, or to the leets of other lords 


of the lands annexed to their churches ; and if they be diſtrained ſo t 
do, they ſhall have the following writ, | * 


GEORGE the third, to the ſheriff, c. Whereas according tg 
the cuſtom of our realm, parſons of churches, by reaſon of their lands 
and tenements annexed to their churches, ought not to come to the 
view of frank-pledge in our court, or the courts of any other perſons 
whoſoever ; We command you, that you diſtrain not C. parſon of 
the church of J. by reaſon of his lands and tenements annexed to the 
church aforeſaid, to come to the view of frank- pledge in the hundred 
of M. contrary to the cuſtom aforeſaid ; and the diſtreſs, & c. 


" 1 


Clerks who are not parſong, not haye benefices, ſhall not be dif- 
trained or compelled to come to rns and /cets, but they ſhall have g 


writ to diſcharge them, in this manner— + 


, 


GEO R GE the third, to the ſheriF, Cc. Whereas ecclefiaſti 

perſons have no neceſſity to come to the torn of the ſheriff or tothe vie 

u of frank. pledge (vnleſs WM preſence be required far. ſome ſpeci 
5 1882 al 
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_ which is of the ancient demeſne of the crown of England, have ſhewed 
"unto us, that whereas they ought not to come out of the torn of the 


- Jeſs you grevioufly diſtrain our men aforeſaid to come to the torr in 
FT. or to the view of frank-pledge in our hundred of K. contrary to 


_ Eauſe) according to the form of the proviſion made by the common 
. council of our realm for men of religion in the like"caſe; therefore 
we command you, that you diſtrain not S. parſon of the church of V. 
or chaplain, to come to your torn or or to the view of frank-pledge of 


* 


s in the hundred of 7, contrary to the form of the proviſion aforeſaid ; 


, and the diſtreſs, if any, &c. 


Women are not eompellable nor diftrainable to come to the ſheriff, 


torn, nor to lets, and if they be diftrained, they may ſue ſuch a writ 
as 2 prieſt may ſue, and thereupon an alias, a pluries, and attachment, 
Te, becauſe that women are not ſworn in lests as men who are of the 


dee fwelve-years or more are; it is ſaid, that when a woman is outlarved, 
that 


ſhe is wayde and not outlawed ; fo: ſhe was never ſworn to the 


law, c. But a man is faid outlawed, becauſe he was ſwern to the 
law; and now for his contumacy he is put from the law, and ſaid au- 
' Jawed, as it were extra legem poſitus; and a woman is not fo, for ſhe 


\ 


- _ was never ſworn to the law, 


-H y the rule of the regiſter, two women may ſue that writ unto the 


meciffs or bailiff's of the leet, that they do not diſtrain them to come 
- - *%o the torn or leet, Cc. 


If the ſheriff will diſtrain tenants in antient demeſne, to come unto 
the leet or fheriff5 torn, they may have one writ for them all directed 


- * unto the ſheriff, commanding him that he do not diſtrain them, &:. 
to do any ſuit at the leet or torn and that writ ſhall be ſued in all their 


names if they will, as a writ of monſtraverunt ſhall be ſued: or any of 
them may ſue the writ in his own name, if he be diftrained to do ſuch 
(uit. And the writ runs in theſe words: 


' GEORGE the third, to the ſheriff, Sc. The manor» of D. 
ſheriff or to the view of frank-pledge out of the liberty of the ſaid man- 


or, unleſs they themſelves or their anceſtors, his men and tenatits of the 
ſame manor, have been accuſtomed to come in times paſt ; neverthe- 


the cuſtom hitherto uſed in the ſame manor, and do very much un- 
juſtly diſquiet them upon that occaſion, to the manifeſt prejudice 1 
and grievance of them the ſaid men and tenants: And becauſe we 


will not have any "muy done to the men and tenants aforeſaid, we 


command you, fo, that then you wholly deſiſt, for the time a 


- 40-come, from bringing ſuch diſtreſſes upon them for the cauſe afore- © 


ſaid, and permit them to uſe and enjoy the cuſtoms which they bave 
hitherto reaſonably uſed, without interruption or challenge; re- 
peated complaint may not come to us. Witneſs, Oc. 
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If the ſheriff will diſtrain a man to do a fuit to the hundredor wapen- 

take twice in the year, to do things appertaining to that /eet, then he 
mall have a writ upon the ftatute of Magna C directed to'the 

ſheriff ; which ſhall be as follows: of! 2 2 FT 


GEORGE the third, to his bailiffs of the wapentate of R. greet- 
ing: Whereas in the great charter of the liberties of England it is con- 
tained, that no ſheriff or his bailiff ſhall keep his torn in the hundre# 
but twice in the year, and no where but in due place and accuſtom- 
ed ; that is to ſay, once after Eaſſer, and again after the Feaſt of St. 
Michaei, and now from the complaints of the men and tenants of abbot 
of C. we have received information that you, contriving to aggrieve 
them the ſaid men and tenants in this behalf, do now again grievouſſy 
diſtrain them to come to our certain wapentate aforeſaid, to preſent 
there thoſe things which belong to the. view of frank-pledge, to the 
great damage and manifeft prejudice of thoſe men and tenants, and 
contrary to the tenor of the great charter aforeſaid ; we willing the 
fame charter to be inviolably obſcrved in all things, command you, 
e that you in no wiſe diſtrain the ſaid men and tenants to come before us 
je to the wapentale aforeſaid, to pteſent thoſe things which. belong to the 


view of frank- pledge, contrary to the tenor of the charter aforeſaid ; 
and the diſtreſs, if any, Qc. 


to 1 

ed It appears, that he ſhall not diſtrain to come to the hundred to pre · 
fc. ſent a thing appertaining to the let but twice in the year, but to do 
eir ſuit at the hundred, to do that which appertains to the hundred-court, 
of be may diſtrain them ſeveral times to do the ſuit, and they ſhall have 


ach no remedy, becauſe a ſuit at the hundred is returnable from three weeks to 
three weeks. | | 


The Writ De contra Formam Feoffamenti. 


HE writ de contra formam fſeoffamenti lies, where a man does in- 
feoff another before the ſtatute of quia emptores terrarum, to hold 
of him by homage, fealty and rent by deed, and afterwards he will 
diftrain for ſuit or other ſervices to be done unto him; he Who was 
OY or his heir, {hall have this writ of contra formam feeffamenti, 


This writ may be directed unto the lord himſe}f, or unto his bailiffy, 
commanding them that they do not diſtrain him againſt the form 
of his grant; and this writ is a probibition in itſelf, If- the lord 
and bailiffs do contrary to the writ ſent to them, the tenant there- 
upon ſhall have an attachment, and à diſfreſt. And the form of the 
writ is, | : | | 


GEORGE 
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GEORGE the third, to J. or to the bailiff of I. greeting: 
Whereas by the common counſel of the realm, &c. it is provided 
that none by reaſon of their tenements be diſtrained to do ſuit at the 
court of their lords, unleſs they are ſpecially bound to that ſuit by 
the form of their feoffment, or they or their anceſtors holding thoſe 
tenements, have been accuſtomed to do it before the firſt voyage of 
our lord king Henry into Britain: We. command thee or you, that you 
or ye, do not detain A. to do ſuit at your court of J. or at the court 
aforeſaid, of out lord of M. againſt the form of the proviſion aforeſaid ; 
And the diftreſs, if any, &c, 1 
No perſon ſhall have this writ of contra formam feoffamenti, but he 
who was infeoffed, or his heirs who are privies to the deed: but if 
the feoffee, to whom the lands were given to hold of the feoffor and 
his heirs by the deed, make a feoffment over to hold of the chief lord, 
Oc. the ſeoffee ſhall not have this writ de contra formam feoffamenti, be- 
cauſe he is not party or privy to the deed, but he ſhall rebut the lord 
by that deed, to claim other ſervices than are mentioned in the deed, 
And. that writ is a prohibition unto the lord and his bailiffs ; and if he 
diſtrain after the writ delivered to him, the tenant ſhall have an at- 
tachment againſt him, and thereupon he ſhall recover his damages if 


it be found for him, Cc. and the proceſs is prohibition, attachment 


and diſtreſs. | 


The rule in the regiſter is, if any for ſuits undue againſt the form 
of any ſtatute, of any to be done, be diſtrained, he may have a probi- 
bition againſt the diſtrainer, and after an attachment if need be: Nor 
can he be attached, unleſs a prohibition be firſt directed unto him. 


The opinion of Parning is, P. 10 Ed. 3. That if a man gives land 
in frank-marriage, or in frank-almoign, that the donor ſhall not have 
a writ of contra formam feoffamenti ; nor his heirs, becauſe there are not 
any ſervices expreſſed in the deed, for which reaſon he is out of the 
ſtatute of Marlebridge, cap. 9. but they may rebut the lord by ſuch 
deed, 


If the lord confirm the eſtate of the tenant to hold by leſſer ſervices, 
Oc. the tenant ſhall have a writ of contra formam fand, if he be 
diſtrained for more ſervices than there are ſpecified in the deed of con- 
firmation. MH. 16 Ed. 3. Avowry 243. 30 Ed. 3. 13. per Seton, Cc. 


So if in a writ of contra formam feoffamenti, the perſon did count upon 
the deed, and the detainer demanded cyer thereof, and could not haye 


it. M. 3 Ed. 2. Action. ſur bt caſe 5. 


* 


The writ of contra formam feoſſamenti lies only againſt the ſeoffor 
and his heirs, . | 7 
| . 


du 
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The Writ of Ceſſavit. 


* 


HE writ of ceſſavit lies in divers ways: for one writ is when 

there is a lord and tenant, and the tenant will not pay his rent, 
nor do his ſervices, as ſuit, It. to his lord as he ought to do, hot 
has ſufficient goods or chattels on the lands to be diftrained for the 
rent or ſervices behind; but ſuffers the lands to lie freſh, not occu- 
pied for two years following together ; then the lord of whom the lands 
are held may have this writ againſt the tenant, and if it be found 
for him, he ſhall recover the land if the tenant will not find ſureties 
to pay the rent then after. The writ is: 


GEORGE the third, to the ſheriff, &c. Command A. that, 
Oc. he render to B. one meſſuage, c. which he the ſame A. holds 
of him by certain ſervices, and which ought to revert to him the 
ſaid B. by form of the ſtatute provided by the common counſel of 
our realm, becauſe the aforeſaid A. has now ceaſed in doing the 
aforeſaid ſervices for two years, as he ſaith, Cc. 


- 


The following writ is given by ſtatute of Vi. 2. cap. am ad 
may be brought in the pery cui and pop, EE 


| The Per thus: | 

Into which the ſame A. c. but by C. who demiſed it to bim, 
who held it of the aforeſaid B. by certain ſervices, and which ought 
d to revert to him the ſaid B. &c. (until) becauſe the aforeſaid J. or, 
0 becauſe the aforeſaid C. has now ceaſed in doing the aforeſaid ſer- 


vices for two years. 
It ought to be alledged in the writ by whom the ceaſur was. | 
When in the Per and Cui thus: as 


Into which, 8c. but by C. to whom O. did it, who held it of the 
aivreſaid g. Ge. 6 1 


In the Po, thus: 
4m Into which, c. but after the demiſe which 4. who held it of the 
k aforeſaid B. by certain ſervices, made thereof to A. of E. and which 


„ ought to revert to him the ſaid B. becauſe the aforeſaid, Ic. as he 
Mor i fith, Ge. and whereof he complains, Ec, and unleſs, G. 


The 4 | There 
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There is another form of a writ of cęſavit, without making men · 
tion of any entry, in the following form: | 


2 co MM AND V of F. and A. his wife, that, Ge. they wats 
to the abbot of S. two meſſuages which I. of B. held of him by cer- 
tain ſervices, and which ought to revert to him the ſaid abbat, Ge. 
becauſe the faid W. and A. bare now ceaſed in doing, Cc. 


The writ of eefſevit lies for a ſuit of court; but the donor in tail 
hall not have a writ of ceſſavit againſt the tenant in tail: but if a 
„ man maketh a gift in tail, the remaiader aver in fee unto another, 
or unto the right heirs of the tenant in tail, in that caſe the lord 
of whom the lands are held immediate ſhall have a writ of ceſſavit 
againſt the tenant in tail, becauſe that he is tenant to him, Cc. 


33 H. 6. 53. 28 Ed. 3. 9. 19 Ed. 3. Cy. 30. 


If a man ceaſe to pay his rent and ſervices for ta years, and in- 
Cloſe the land, as the lord cannot diſtrain, if he break not the 
gate es or the hedges of the land which make the incloſure, the lord 
have a writ of c/avit,' although the tenant has ſufficient cattle 
upon the land to be diftrained for the rent. For the land ought to 
be open, and a ſo there ought to be ſufficient to diftrain for rent, c. 
But the land is not open to his diſtreſs, &:. and ſo open to his diſtreſs 
is a good plea, without ſaying more in ſuch caſe, MA. 2 H. 4. 5. 2 
30 H. 6. Ceſs. 7. | | 


If the cattle of a ſtranger do eſcape into the lands, thoſe eule are 
not ſufficient or avert to his diſtreſs : but if they be the tenant's 
cattle, it is otherwiſe, 40 Ed. 3. 11. 50 Ed. 3. Ceſs. 10. 


If three men hold by one intire rent, as by a horſe, and the lord 
does recover two parts of the land againſt two of them, and the 
third finds ſureties, c. the whole tent is extinct by that recovery, 

14 Ed. 3: Cefs. 28. 13 Ed. 3. 47. 10 Hl. 4. 1. 


| A man ſhall not have one writ of ceſavit for lands which are held 
by ſeveral ſervices ; but he ought' to ſue ſeveral writs. 20 Ed. 3. 
Ceſs. 28. 11 Ed. 2. Ceſs. 50. 14 Ed. 6. 25. 2 3- 9. 45 Kd. 3. 
27. 20 H. 6. 46. 


If the lord does diſtrain pending his writ of ei Wing bis 
_ the writ ſhall abate. 


The bord mall have a writ of c/avit againſt his tenant for life, 
where the remainder is over in fee to another, 20 Ed. 3. Cefs. ” 


G 


. 
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33, 38. 48 El. 3 4. 12 £4.4.7. 5 E 3. 10: 6. Ba. 3. 45, 
1855 11. 6. 23 Ed. 3. 21. Ceſt. 21. | gc | 
The quantity of the ſervice is not traverſable in wtits of ceſſavit, . 
but the ſame ſhalt be taken by proteſtation. 7 = Aw 


The ſeiſin of the ſervice is not travetſable in 4 writ of ceſſavit z' but 
in a writ of ceſſavit generally, the tenure is traverſable. 


The aunt and niece ſhall not join in a writ of ceſſavit for a ceſſer 
made before the title accrued ta the niece. But for a ceſſer in both 


their lives, they ſhall join in a writ of ce/avit; otherwiſe of joint- 


tenants, N. Br. 139. 


A man may have a writ of ce/ſavit againſt ſeveral perſons, and ſe-. 
veral tenants, by ſeveral præcipes, c. but not by one Prgtibe. 


A writ of ceſſavit does not lie for him in the reverſion againſt a te- | 
nant for life, nor againſt a tenant in deter, but againſt a tenant by. | 
the curieſ by the lord paramount; becauſe he is tenant to the lord 
paramount. But a tenant by the curteſy, tenant in dower, or tenant 
for life, ſhall have a ceſſavit againſt the tenant who ceaſes, | 


It is a good plea in a writ of cſavit to ſay, that be did not ceaſe for 
two years before the writ was brought. Sigh | 


On the opinion of Thorpe and Hankford, a man ſhall have a writ 
of caſſauit againſt an abbot or a prior of the lands of their foundation; 
but I know no difference but that the lord ſhall have a writ of ceſſa- 
vit againſt an abbot or a prior as well as againſt others, of the lands. 
which he holds of them by rents or other ſervices ; but for the lands 
which they hold in frank almoigne a writ of ceſſavit does not lie for 
not doing the ſervice, neither does a writ of ce/ſavit lie for not doing 
Ucmage or fealty: B 


If a. man holds lands in ſeveral counties by one tenure and one 
ſervice, if he ceaſe, Cc. a writ of ceſavit does not lie. M. 18 Ed. 
3. tit, Aſſize. | | $4 


There is another writ of ce/avit grounded on the ſtatute of t. 
2, cap. 41. That if a man give land unto a religious houſe, or unto 
another, to find a chaplain to ſing divine ſervice, or to find certain 
tapers ta burn before ſuch an image, or to diſtribute certain bread and 
beer every week unto poor men. Now if theſe ſervices be not. 
done for two years, nor ſufficient diſtreſs on the lands for the time to 
liſtrain for theſe ſervices, then he or his heit who gave the lands, ſhall 
aye a writ of ceſ/avit in theſe words: , | 1 


30 {Hh GEORGE 
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GEORGE the third, to the ſheriff, Cc. Command S. Biſhop 
of W//orcefler, that, Ec. he render to H. Earl of D. one meſſuage, 
c. in the town of //, which M. lately Earl of D. brother of the 
aforeſaid H. whoſe: heir he is, gave to V. ſome time biſhop of W. 
ahd his ſucceſſors, biſhops of the place aforeſaid, to celebrate yearly 
the obits of I. the brother, and B. the mother of the aforeſaid T. and 
alſo: the obits of the ſame T. and K. of H. after their deceaſe ; and 
which ought to revert to the aforeſaid Earl, by form of, &c. becauſe 
the aforeſaid biſhop has now ceaſed for two years in celebrating the 
oþits aforeſaid, as he ſaith, Sc. Witneſs, c. | 


n If for a chauntty, it is in the following form: 


COMMAND the abbot of W. that, Sc. he render to B. and 
C. his wife, one meſſuage, c. which R. the great grand- father of 
the aforeſaid C. whoſe heir ſhe is, demiſed to E. ſome time abbot of 
N. or to the ſame abbot and his ſucceſſors, abbots of V. to find a 
certain canon for celebrating divine ſervices for the ſouls of the anceſ- 
tors and ſucceſſors of the ſame R. in the abby of N. and which 
ought to return to the aforeſaid PB. and C. by the form of the ftatute, 
provided by the common counſel of our realm, in cafe of ſuch de- 
miſe, becauſe the ſaid abbot has now ceaſed in finding the aforefaid |, 
canon for two years, as they fay ; and unlefs, Cc. ö 


Tae like writ may be ſued againſt a»perſon for lands given to his 
predeceſſors in fee, to ſay divine fervice in ſuch a chapel from three 
weeks unto three weeks, | 

A man ſhall have this writ for lights, or for drinking for the poor, 
6r other alms-deeds, if the ſaid alms-deeds be withdrawn for two 
years together. ; FR: TY | 


Where a religious man, or other ſpiritual perſon brings the writ 
of ceſſavit, it ſhall not be ſaid in the writ, quod clamat efſe jus & hare- 
ditatem ſuam, c. 1 
A man (ball have a writ of ceſavit for not doing of ſeveral things t 
which he ought to do, in theſe words: <; | | d 
| 1 


COMMAND 4. Ce. that, Cc. he render to B. &c. which 7. a 
the great grand-father of the aforeſaid B. gave to V. ſome time rec- 
tor of, Oc. and his ſucceſſors, rectors of, c. to find a certain chap- 
lain to celebrate divige fervice for the ſouls of the anceſtors of the fo 
' fame T. in the church of, Cc. and two wax lights to burn the whole c] 
time wherein that maſs is ſaid; and which ought to revert to him the 
ſaid B. becauſe the aforeſaid, &c, has now ceaſed for two years in 
finding the aſureſaid chaplain in wax lights, Ec. 


% And 


q 
| 
7 
— 
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And the like writ any be made in the Fur, Cui ad. 


There is another writ of ceſſavit founded upon the Ratute of O ; 
caſter, c. 4. Where 2 man gives certain lands in ſee- farm to find him 
certain eflovers to burn in the winter, Cc. or clothing, or to pay the 
fourth part of the value of the land yearly, and afterwards he ceaſes, 
and lets the land lie freſh, not manured for Nuo years together 3 then 
he or his heir-who gave the land, ſhall, have the writ of W nn 
follows: vg. 


GEO RGE the third, to the ſheriff, { tc, Command A. that, 9. 
he render to B. one meſſusge: Ic. which the ſame B. demiſed to 
him in ſee: farm, rendering therefore by the year to him the ſaid B. 
the third part or fourth part of the true value of the meſſuage afore- 
ſaid, and which ought to revert to him by the form of the ſtatute 
thereupon provided by the common counſel of our realm ; becauſe 


tze aforeſaid 4. has now ceaſed in the payment of the aforeſaid 


fee-farm for two years, as he ſaith; and unleſs, GC. 4 
In the Per, thus: 


AND into which the ſame A. has not entry, but by B.t the fa- 
ther of the aforeſaid B. whoſe heir he is, who demiſed it to him in 
fee-farm, Or thus, in the Per and Cui: But by D. to whom the 
aforeſaid B. or C. the father of the aforeſaid B. whoſe heir he is, 
demiſed it in fee- farm, c. | 


In the Poſt thus: 


| But after the demiſe Gpieb the aforeſaid B. C. father of the afore- 
ſaid B. whoſe heir he is, thereof made to D. in fee- farm, &c. has 


ceaſed, Ege. as he faith, and whereof he complains, Cc. and un- 
leſs, He. | 


If a woman give lands in fee-farm, rendering to her the moiety 
or the third part of the value, and afterwards taketh huſband, and 
the tenant ceaſes for two years, and ſuffers the land to lie freſh, and 
does not pay the rent, the huſband or wife ſhall have a writ of 2 
vit, and the writ ſhall ſuppoſe which to the aforeſaid A. and B. bis 
wife ought to revert, and not to the wife only. 


Note, Theſe gifts in fee- farm, being to render the third part, or the 
fourth-part, or to find a chaplain to ſay divine ſervice, or to find him 
clothing or effovers, or to diſtribute, Cc. upon which a writ of ce/a- 
vit lies, it behoves that this were made before the ſtatute of quia 
emplores terrarum, c. upon which feoffments a tenure is reſerved 
and implied in the gift. But if a man at this day, ater the ſtatute 

95 Hh 2 of 


| 
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of quia emploret, will give lands in fee- farm to render the thitd'or the 
fourth part of the value of the land, or to find a chaplain, &c. it 
the tenant ceaſes, Ec. neither the donor nor his heir ſhall have a writ 
of 'cefſavit ; becauſe there is not any tenure betwixt them. M. 45 
Ed. 3. Ce. ä 1 * 4 3 


. If 2 man giveth lands in tail at this day to find a chaplain, 07 00 


render a third part of the yearly value, or to find gſfovers yearly, if the 
tenant ceaſeth of theſe ſervices, it is a doubt whether the donor ſhall 
have a writ of ce/avit to recover the lands, | 


It ſeems that the donor ſhall have a writ of c/avit, for a writ of 
cefſavit is given by the ſtatute of Meſim. 2. cap. 41. for lands given 
to find a chaplain, or to find tapers, or to diſtribute alms to 

poor men. But then it ſeems that the ſame is intended of gifts in 
fee-ſimple ; becauſe that the ſtatute of Vm. 2. c. 41. faith, 

"Thar an action ſhall lie for the donor or his heir to demand the 
lands ſo given in demeſne as it is appointed in the ſtatute of Glouceſter 
of tenements demiſed to do or render the fourth part of the value, or 
more, and upon which feoffments a tenure was reſeryed and im- 
plied, becauſe the ſtatute of quia. emptores, &c. was made after the 
ſtatute of Heim. 2. | | | 


And alſo, before the ſtatute of guia emptores terrarum, if a man 
made a feoffment in fee, and did not ſay of whom the feoffee ſhould 
hold, &c. then the feoffee ought to hold of the feoffor and his heirs. 
By which it appears, that if a man, at the time of the making of the 
ſtatute of . 2. gave lands to hold in fee-farm, rendring the value, 
or the third part, Sc. that he held of the feoffor and his heirs, although 
that no tenure was expreſſed therein. And the ſtatute of Glouceſter 
was made anno 6 Ed. 1. and the ſtatute of Meſim. 2. made anno 30 
Ed. 1. and the ſtatute of Duia emptores terrarum, was made 18 Ed. 1. 
And therefore if a man makes a feoffment in fee at this day, to find 
tapers burning, or to render the third part of the value, or the like 
ſervices, he ſhall have an a&ion of covenant upon that feoffment, if it 
be made by deed indented, and no other remedy ſor the ſame 
ſervioes. 

If land be given before the time of memory, to find a chaplan to 
fing in his chapel within his manor every week: now by the ſtatute, 
no man ſhall have a writ of cſavit for the leſſor of ſuch ſervice, but 
the donor or his heir; but upon the ſpecial matter, he ſhall haye 3 
ſpecial writ for him who is ſeized of the manor, if he and his anceſ- 
tors have been ſeized of the manor time out of mind, againſt bim 
who ought to do ſervice, 7. 7 H. 2. | 


S b | ; . A wilt 


/ 


may ſue forth a writ in the following form: | a7 


be mutter of Ditreſs:and/\Repievin. 937 


A tit of cefſayit does not lie againſt an abbot, or prior fer a cefſor 
of ſervices of lands which they hold in frank almoigne, becauſe--no 
ſervice certain, is ex preſſed in the gift. Alſo it appears, before; the 
ſtatute that the lord could not have a writ of ceſſavit againſt, the te- 
gant, but that he might ſeize the lands for the arrearages of the rent 


or ſervices by judgment of the court, if it were found that they were 


behind. 20 H. 3. But at this day he cannot do ſo, but bring 8 
writ of ceſſavit, 10 H. 3. Ciſe..bo. uv n 


4 4 "£7 a. « 
1 by 


We Writ De deonerando pro Rata Portione. 


| HE writ de deonerando pro rata portiene lies, where a man holds 
5 ten oxgangs of lands by fealty, and twenty ſhillings rent ofthe 

ing, and the tenant does alien one part, or one oxgang to one man, 
and another oxgang to another man in fee, and ſo to others ehe"reſt 
of the oxgange, and the ſheriff or the King's officer will diftrain 8 
for the ſaid tenants for the whole rent. Then he who is diftrained 


* 


GEORGE the third, to the ſheriff, Sc. greeting: 7. A. and 
have ſhewed unto us, that whereas ſour oxgangs of land with the ap- 
purtenances in E. which were B.'s, and which are holden of us by 
the ſervice of thirteen ſhillings by the year, to, be rendered by the 
hands of our ſheriff of the county aforeſaid for the time being, are 


come to the hands of the ſaid J. A. and V. and alſo to the hands of 


T. by their purchaſe, and although they the ſaid 7. A. and M. only 
hold two — of land thereof, you nevertheleſs exact the ſaid | 
yearly thirteen ſhillings of the ſaid J. A. and V. omitting the ſaid 7. 
who holds the other two oxgangs of land, and compel them the ſaid 
J. A. and . by various diſtreſſes, to render to us the faid yearly 
thirteen ſhillings, to the great expence and grievance of them 'the 
ſaid J. 4. and M. whereupon they have beſought us to apply a 
fit remedy for them: and becauſe we will not that the ſaid J. A. and 
IW. be injured in this matter, we command you, that if upon inqueſt 
upon the premiſes to be made, or by other lawfut means it ſhall ap- 
pear to you, that the aforeſaid four oxgangs of land are held of us 
by the ſervice of thirteen ſhillings only, and that they the ſaid J. A. 
and . hold two oxgangs of land thereof, and the ſaid T. the other 
two oxgangs of land, the reſidue as it is ſaid, then having received 
of the ſaid J. A. and V. thoſe ſervices which to us belong, for the 
proportionate ſhare of their holding, which they hold thereof, you 
permit them to be quiet of the reſt of the ſervice. Provided always, 
that the ſaid reſidue of that ſervice he levied upon the ſaid T. to our 
uſe, as is juſt, Witneſs, Oe. e DER 


4 9 . * 2. 
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It appears by that writ, that notwithſtanding the ſtatute” of Guis 


 eniptores terrarum, that if the King's tenant do alien part of the lands 
held of the King, yet the King or his miniſter may diſttain one of 


the tenants for the whole rent, Oc. although that the ſtatute ſaith, 


duo feoffatus tenet pro particula illa, c. But it ſeems that the King 


is not bound by the ſtatute, but a common perſon is. For if a 
man holds twenty acres of land by fealty, and twenty ſhillings rent of 


another man, and he aliens one acre to one in fee, and another acre 
to another in ſee, the lord ſhall not diſtrain the alienee but for the 
rate and value of the land which he has purchaſed, and ſhall not 


diſtrain one alienee for the whole rent, c. But if the King's te- 
nant doth alien part of the lands which he holds of the Kiog, 
without licence, then the King may chuſe whether he will take the 
allence for his tenant or not; and then it is a queſtion, whether the 
alicnce ſhall have ſuch writ. tent yo ebatoge bar” | 

200 S0” * . > his F 
But it the alienee does pay a fine to the King for the alienation, 
zittas rwaſon that he have ſuch writ as before, if he be diſtrained for 
the whole rent which iſſueth out of all the lands, whereof he has 
purchaſed but part, &c. e 


Abe like writ as before is awarded to the Queen's officers where 
they diſtrain one tenant for the whole rent, where he holds but 
part of the lands, and ſeveral other tenants hold the refidue thereof. 


If a man who holds one hundred acres of land, ought by his te- 
nuce thereof to repair ſuch a bridge, if he alien in fee, twenty actes to 
one, and twenty acres to another, and one of them only be diſtrained 
to make the reparations upon a preſentment found ; he ſhall have a 
ſpecial writ to the King's officers, that they do not diſtrain him, but 
according to the rate of his proportion of the land which he holds. 
And the writ is : | | 


GEORGE the third, to his beloved and faithful 7. of T. and 
his companions our juſtices, aſſigned to enquice of the defects of the 
great bridge of C. and to cauſe thoſe defects to be repaired and amend- 
ed, greeting: It is ſhewed to us, on the behalf of R. grievouſſy 
complaining, that whereas it is preſented before you, that the ſame 
R. holds four hides of land with the appurtenances in D. in the 
county aforeſaid, which have been anciently accuſtomed to be charged 
towards the reparation of the ſaid bridge, 1 


Or thus: 


I. 


W hich are aſſerted to be bound to the reparation of the ſaid bridge; 


and although he only holds twenty acres of land of the ſaid four hides 
of land, and certain others hold all the reſidue of the ſaid four hides ; 
| never- 
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nevertheleſs you, by reaſan of the preſentment aforeſaid, endeavour 
to levy, ſeyen pounds (at which ſum the ſaid four hides of land are 
apportioned for the reparation of the faid bridge) upon the ſaid R. 
as if he wholly held the four bides of land aforeſaid, whereas he does 
not hold the ſame, omitting the other tenants aforeſaid, and cauſe 
him upon that occaſion, to be grievouſly diſtrained and much diſqui- 
eied, to the great damage of bim the ſaid R. and the manifeſt op- 
preſſion of his eſtate, whereupon he bas beſought us to provide him 
a remedy ; and becauſe we will not have him the ſaid R. to be unduly 
charged in this matter, we command you, that if by inqueſt. to be 
taken thereon, in the preſence of him the ſaid R. if he will be pre- 
ſent, or by other lawful means, it ſhall appear. to you that he the ſaid 
R. holds but twenty acres of the ſaid four hides of land only, and 
the reſt of the ſame four hides of land are in the hands of other , 
tenants, ag it is ſaid, then cauſe to be levied the ſaid ſeven. pounds 
at which the ſaid four hides of land are ſo aſſeſſed, for the reparation, 
of the bridge aforeſaid, as well of the ſaid R. as of the ſaid othee, 
tenants, to wit, of every one of them, according to the proportion Ta 
tis holding of the ſaid four hides of land, ſparing nobody in thjg#*mgt- 


ter, nor charging any tenant of the ſame unduly beyond ee 
ton of bis holding, notwithſtanding the ſaid preſentment., And if, 
eee 
ay. 


| any thing be levied of the ſaid R. unjuſtly beyond the an of ; 
: his holding, cauſe it to be reftored to him without Wit- 


neſs, Sc. "5b, E # 4 


* | | 4 4 

There is another form of writ for the King's tenant, where dhe is 
diſtrained for all the rent, where he holds but part of the lands au of 
which the zent ought to be paid. — * 


Note. The ſtatute of 34 Ed. 3. cap. 15. That if the King's tenant 
in capite aliens bis lands in fee without licence, the alienation ſhall 
not bind the King, but that he - ſhall have his prerogative of theſe 
lands and tenements. 5.65 il 


1 


8 Die Writ ef Diem clauſit extremum. 


NEE uviit of diem clauſit extremum, properly lies where the King's 
1 tenant who holds of him in capite, as of his crown by Kvight's. 
ſervice,” or in ſocage, dies ſeized, his heir within age, or of full age; 
then that writ ought to iſſue forth, and the ſame ought to be at the 
ſuit of the heir, Cc. For upon that, when the heir comes of full 


age, he ought for to ſue livery of bis lands out of the King's bands. 
And the writ is in theſe words | 


, 


GEORGE 
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GEORGE the third, to his beloved NV. of X. his eſcheator, in 
the county of Devon, greeting: Becauſe V. of S. who held of us in 
chief” is dead, as we have received information; We command you, 
that without delay, you take into our hand all the lands and tene- 
| ments of which he the ſaid V. was ſeized in his demeſne as of fee, in 
your bailiwick, on the'day when he died, and cauſe to be ſafely kept, 
until we ſhall command you ſome other matter thereupon ; and by 
the oath of honeſt and lawful men of your bailiwick, by whom the 
matter may be better known, enquire diligently how much lands 
| and tenements the ſaid V. held of us in chief, as well in demeſne as 
in ſervices in your bailiwick, on the day when he died, and how 
much of others and by what ſervices, and how much thoſe lands and 
- tenements are worth by the year in all iſſues; and on what day the 
faid V. died, and who is next heir, and of what age; and tlie in- 
* quifition thereof diſtinctly and openly made, ſend to us without delay 
in our Chancery, under your ſeal, and the ſeals of thoſe by whom it 
ſhall be made, and this writ. Witneſs, c. 


: £ the King had a ward, and afterwards one who holds of the 
| lands by knight's ſervice dies, his heir within age, or 


of full wge; then a writ of diem clauſit extremum, after his death, ſhall 
iſlue in > ox f, h 


. 5 4 


GEORGE the third, to his beloved Ec. Becauſe 7. of S. who 
of che inheritance of V. of O. deceaſed, (who held of us in chief, be- 
ing Within age and in our wardſhip) held by knight-ſervice, is dead, 
as We have received information; We command you, that, Oc. all 
the lands and tenements, &c. and by oath, &c. how much lands and 
renements the ſaid J. held of the inheritance aforeſaid, and who is his 
next heir, &c, (as above.) | 


> of 


If the heir dies, being in the cuſtody of the King, then ſhall iſſue | 
anyther writ of diem clauſit extremum in this form : 5 


GEORGE the third, Ce. Becauſe R. of H. ſon and heir of b 
H. deceaſed, who held of us in chief lately, while he was within bo 
age and in our wardſhip, died, as we have received information, Cc. 
We command you, that by the oath, Cc. you inquire what lands and 
what tenements by the death of the ſaid J. and by reaſon of the mi- 
notity of the heir of the ſaid J. are come to our hands, and ſo ate 
in our hand, and how much thereof are held of us in chief, and 
how much of others, and by what ſervice, and how much, Cc. 


di 


| If the King's tenant dies, who holds by knight's ſervice, and his 1 
| wiſe be endowed, and the King has the waroſhip of the lands for the 

| ronage of the heir, and afterwards the tenant in dower dies, the 
lands being in ward in the King's hand; then a writ of Diem clauſit 
exirenum {nall be ſued out in this manner: 


GEORGE 


A 


„ 


t 
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GEORG E the third, to his beloved N. of B. mayor of his ci 
of London, and to his eſcheator in the ſame city, greeting : at 
E. who Was the wife of J. of B. (lately deceaſed) who held certain 
lands and certain tenements of us in dower, cf the inheritance of 
the ſaid J. ſome time her huſband, is dead, as we have received in- 
formation ; We command you, that, Cc. all the lands and tenements 
which the ſame B. ſo held in dower of the inheritance of the ſaid J. 
in your; bailiwick, c. by the oath, Cc. you diligently inquire what 
lands and tenements the ſame E. ſo held in dower of the ſaid inheri- 
tance in your bailiwick on the day when ſhe died, and how much 
thereof holden of us in chief, and how much of others, and by what 
ſervice, &ec. | h . 
| Otherwiſe aſter the death of tenant for life of lands, of which the 
King has the reverſion in ward, 


Becauſe A. who held certain lands and certain tenements of the 


" inheritance of E. couſin and heir of H. deceaſed, who held of the Kin 


in chief, being within age, and in the wardſhip of the King, held for 
his life, is dead, &c, We command you, Sc. or thus: Becauſe ds" 
who held certain lands, and certain tenements of us by thg/law'of 
England, of the inheritance of M. his wife lately decealwdy is dead; 
We command you, &c. | „ 

There are divers other forms of writs after the death of the tenant 
for life, or tenant in dower. yy _- | ; 


If the King has the temporalties of the biſhop in his hands, and 
afterwards one who bolds by Knight's-ſervice of theſe temporaltics 
dies his heir in ward to the King, the writ of diem clauſit extr:mum. 
ſha! be in ſuch form: 


GEORGE the third, Sc. Becauſe B. who held of the Arch- 
biſhboprick of Canterbury, (being void in our hand) by Knight's-ſer- 
vice, is dead, &c. We command you, Cc. of which the ſaid A. was 
ſeized in his demeſae as of fee, and held of the ſaid archbiſhoprick, 
without delay, &c. 

- * 

I the King has an ideot in his cuſtody, and afterwards the ideot 

dies, the writ of diem clauſit, Sc. ſhall be thus: . 


GEORGE the third, &c. Becauſe B. of C. lately a fool and 
an ideot, whoſe lands and tenements by reaſon of the ſaid ideocy are 
in our hands, is dead, as we have received information; We com- 
mand you, that by the oath of, Sc. you diligently inquire what lands 
and what tenements, by reaſon of the ideocy of the ſaid B. werte 
. + li | taken 
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taken into. our hand, and are yet in our hand, and of whom or of 
what perſons they are held, and by what ſervice, and how much 
thoſe lands are worth, &c. and who is next heir, &c, and the inqui- 


- 


ſition, gc. 


* If a writ of diem clauſit extremum be ſent to the eſcheator, and the 
eſcheator be removed from his office, or dies before he make the in- 
quiſition, £9c. then {hall iſſue forth another writ of, diem clauſit entre. 
mum, which ſhall be ſuch: 


GEORGE the third, c. Whereas we being lately given to 
underſtand that J. of B. who held of us in chief, is dead, Sc. We 
command our beloved V. of O. lately our eſcheator in the count 
aforeſaid, that, Sc. all the lands and tenement, Cc. (as before, 
charging what ought to be charged) and the ſaid W. is now removed 
from the ſaid office, by which the execution of our ſaid writ cannot 
be done, we willing to be certified upon the premiſes, command you, 
that by the oath, Sc. you diligently make inquiſition upon the pre- 
miſes, and the ſame diſtinctly, Sc. Witneſs, Cc. 


There is another form of a writ in this manner, viz. 


GEORGE the third, to his beloved. c. Whereas we being 
lately given to underſtand, that JI. of H. who held of us in chief, is 
dead, command our beloved and faithful H. of B. lately our eſcheator 
in the ſame county, that all lands, &c. he ſhould take into our hand 
without delay, &c, until we ſhould thereupon command ſome other 
matter, and by the oath, c. ſhould inquire what land, (as in the 
firſt writ ;) and the ſaid H. before the ſaid writ was executed, was 
removed from the ſaid office, We, willing to be certified more fully 
upon the premiſes, command you, that you make diligent inquiſition 
upon the ſaid articles and every of them, and the ſame diſtinctly and 
openly made, Oc. (as aboye, ) . 


If the firſt eſcheator do make inquiry by force of the writ, and 
afterwards dies before the inquiſition be returned into the Chancery, 
c. then a writ of certicrari ſhall be awarded againſt his executors, to 
certify the ſame inquiſitionz becauſe it is a good matter of record 
when it is found, and the jurors have put their ſeal unto the ſame. 


If the King's tenant, who holds of him by Knight's-ſervice, dies 
his heir within age, and no writ is awarded within one year after 
his death, then, stter the year is-paſt, a writ called a mandamus ſhall 
five forth; and that writ does not vary in words from the writ of 
atem clauſit extremum, and the writ is ſuch: _ oy 


„ GEORGE 


— n——_ Xn@D mavooo oo. 1 


* 
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GEORGE the third to his beloved . of E. his eſcheator in the 
county of B. greeting: We command you, that by the oath of 
honeſt and lawful men of your bailiwick, by whom, &c. you diligentl 
inquire what lands and what tenements J. of B. held of us in chief, 
as well in demeſne, as in ſervice, in your bailiwick on the day when 
he died, and how much of others, and by what ſervice, and how 
much theſe lands and tenements are worth by the year in all iſſues, 
and what time the ſaid J. died, and who is his next heir, and of what 
age, and who, or what perſons occupied thoſe lands and tenements, 


) from the time of the death of the ſaid J. and perceived the rents and 
| profits thereof, and by what title, and how and in what manner, Ec. 
and the inquiſition, &c, 1 | 
» hal 
3 And note, That if a man ſue. a' writ of diem clauſit ertremum, it 
t ought to be uſed within the year, and after the year he ſhall have 
, that writ of mandamus, and not a diem clauſit extremum. And if a 
- man ſue forth a writ of diem clauſit extremum, aud he loſeth the writ, 
or the. ſame is taken from him with force againſt his will, he ſhall 
not have a new diem clauſit, Sc. But if he has a diem clauſit, &c, 
and the heir be found within age, and that the King has title to him, 
becauſe that his anceſtor held of the King at the time of his death by” 
g knight's ſervice, and afterwards the heir dieth, being in ward to the 
is King, and no writ of diem clauſit extremum within the year after his 
or death; yet there a mandamus ſhall not be avoided after the year of 
1d the death of the ward, but a new writ of diem clauſit extremum, be- 
-- cauſe the heir died in ward to the King, | 
e IS 
25 Or if the King's tenant who holds of the King by knight's ſer- 
ly vice in chief dieth, the heir may have a ſpecial commiſſion directed 


to certain perſons, to inquire what lands, c. his father held the day 
of his death, &c. and that ſpecial commiſſion ſhall be as good for 
the heir as a writ of diem clauſit extremum after the death of his an- 
ceſtor. And upon ſuch commiſſion and inquiſition taken thereupon, 
and found and returned in the Chancery, the heir-at full age ſhall have 
his livery as well as upon a writ of diem clauſit extremum ſued forth, 
Ser. But upon a general commiſſion to inquire of wards, &c. the | 
law is otherwiſe; for the heir upon ſuch a commiſſion, and inquiſi- 
tion returned, {hall not have livery. 1 

When the heir, who is in ward to the King by reaſon of lands 
held in capite, cometh to his full age, then he ſhall have a wrir © 
directed to the eſcheator, 40 porve his age, beſore he ſhall have livery 
of his lands; and the writ is ſuch 7 4:8 0 8 > 


>E GEORGE the? third, to his beloved I. of B. his eſcheator in 
| the county of B. greeting: Becauſe A. of B. who marted MA. the 
liter and one of the heirs of R. deceaſed, who held in chief of lord 

tIisz Edward, 
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Edward, lately King of England, our grangfather, ſays, That the 
ſaid M. is of full age, and prays of us the lands and tenements which 
are of the inheritance of her the ſaid M. (and one part whereof are 
in our hand, and another part in the cuſtody of 7; of H. under the 
commiſſion of our ſaid grandfather, until the lawful age of the ſaid 
heir) to be rendered to him; wherefore we, willing that the faid . 
who was born at G. in the county of N, and was baptized in the 
church of the ſame town, as it is ſaid, ſhall prove her age before 
you'; command you, that at a certain day and place which you ſhall 
appoint for this purpoſe, you take that proof by the oath as well of 
knights as of honeſt and lawful men of your bailiwick, by whom 
that proof may be taken, and the truth of the age of her the ſaid AJ. 

better known and inquired of, and give notice to the ſaid J. that he 

may be then there to ſhew, if he has, or knows any thing, to (ay 
for himſelf, why to the ſaid A. and the ſaid M. as to her who is of 
full age, (if ſhe be of full age) we ought not to render the lands 
and tenements aforeſaid, and without delay ſend that proof fo taken 


to us under your fes, and the ſeals of thoſe by whom it ſhall be 
taken, and this writ. Witneſs, Oc. | 


And by that writ it appeareth, that the writ de ate probanda 
ſhall! be directed unto the efcheator of the county where the heit 
was born, and not where the lands of the heir lie; but yet it ſeem- 
eth reaſonable that he may ſue it where the lands lie; for it may 
be that he was born where the King's writ doth not run, or in Jre- 
land, or beyond tne ſea, as in Calais, Sc. | 

\ 


There is another form of a writ, thus: 


GEORGE the third, Cc. Becauſe A. of P. fon and heir of F. 
deceaſed, who held of us in chief, ſays, that he is of full age, and 
pftays of us the lands and tenements which are of his inheritance, 
and in our cuſtody, until the lawful age of the ſaid heir, to be ren- 
dered to him; wherefore we will, Sc. (as before, until) may be bet- 


ter known and inquired into, c. end, Ec. ſend that proof, Ec. 
(as be ſore.) 


There is another form when the King committeth the ward during | 


his nonage, then when he will ſue an tate probanda, he ought to 
make mention of the ſam commitment. | 


And if a man be in ward unto the King by reaſon of the tempo- 
relitics of a biſhoprick in the King's hands, when the heir cometh | 
of full age, he ought.to ſue forth an etate probanda; and the 
writ ſhall mention the whole matter; and yet he doth not hold of 

the King in capute, | | 


And 
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And when the heir bas proved the age, and the Ivrit is returned, 
then he ought to do his homage to the King, or agree with the 
King for the reſpiting of the homage, and he ſhall haye-ſuch writ z> 


GEORGE the third, to the ſame eſcheator: Know you, that 
we have taken homage of J. of H. ſon and heir of B, of H. deceaſed, 
of all the lands and, tenements which the ſaid B. his father held af 
us in chief, on the day when he died, and have rendered to him 
thoſe lands and tenements; and therefore we command you, that 
having received ſecurity of the ſaid J. for his reaſonable relief to be 
paid to us at our Excheguer, you cauſe him the ſaid J. to have full 
ſeiſin of all the lands and tenements aforeſaid, and whereof the 
ſaid B. his father was ſeiſed in his demeſoe as of fee in your baili- 
wick on the day when he died, and which by reaſon of the death of 
the ſame B. ate taken into our hand; ſaving the right of every one; 
1 and ſaving to H. who was the wife of B. her reaſonable dower; 
falling to her of the ſaid lands and tenements, according to the law 
e 


and cuſtom of our realm of England, and by us to be aſſigned. 
Witneſs, Ec. ; 


» The writ aforeſaid lieth, where the heir was of full age at the 
A time of the death of his anceſtor, and ſuch his livery ; but if the 
2 heir was, in ward, and has proved his age, then he ſhall have a 
y writ thus ; 


GEORGE the third, c. Becauſe N. of E. ſon and heir of B. 
of C. deceaſed, who held in chief of Lord Edward, late King of 
England, our grandfather, has ſufficiently proved his age before you, 
as it is found by the proof taken by our command and returned into 
our Chancery; we have taken homage of the ſaid N. of all the lands | 
and tenements which the ſaid B. his father held of our ſaid grand- | 
father in chief on the day when he died, and have rendered him thoſe 
lands and tenements; and therefore we command you, that you 
cauſe him the ſaid M. to have full ſeiſin of all the ſaid lands and te- 
nements, and of which the ſaid B. his father was ſeized in bis de- 
meſne as of ſee in your bailiwick on the day when he died, and 
which, after the death of the ſaid B, were taken into the hand of 
our ſaid grandfather, and fo taken are in our hand, ſayiog the right 
of every one, Cc. Witnels, Ce. 


And if the huſband ſeized in fee in right of his wife be outlawed of 
felony, for which the lands came into the King's hands, and after- 
wards the huſband who is outlawed dieth; a writ of diem clauſit ex- 
tremum ſhall be awarded, which ſhall be fuch ; 


BECAUSE 


7 
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BECAUSE A is dead, whole lands and tenements which he 
held, of the right and inheritance of V. lately his wife, yet living, 
came to the hands of Lord Edward, lately King of Eagland, the 
fourth after the conqueſt, by reaſon of a certain outlawry proclaimed 
againſt him for a certain felony, whereof he was indicted, as it is 
ſaid, and were in the hand of Lord Henry, our father and ſo ate in 
vur hand, Cc. We command you, that by the oath, Sc. you inquire 


what lands and what tenements by reaſon of the ſaid felony, came to 


the hand of the ſaid late King, and yet are in our hand, and of 
whom or of what perſons they are holden, and by what ſervice, and 
how and in what manner, and how much thoſe lands and tenements 
are worth by the year, in all iſſues, according to the true value there- 
of, and who or what, has or have occupied thoſe lands and tene- 


mente, from the time of the perpetration of the ſaid felony, and has 


or have received the iſſues and profits thereof, by what title, and how 
and in what manner. And the inquiſition, c. 


F I N I s. 


